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SUNSHINE ACT MEETINGS ...cccccesssescacesance 55559
See Table of Contents under specific agencies.
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SOCIAL SECURITY

HEW/SSA adopts rules for adjudicating disability claims in
.- which vocational factors must be considered; effective
2-26-79 55349 -
HEW/SSA issues rules on eligibility of individuals residing in
publicly operated community residences for supplemental
security income benefits; effective 11-28~78 oreceeeseeceoeceen. 55379

-FOOD STAMP ACT OF 1977
USDA/FNS adopts rules on the Workfare Demonstration Proj-
ect; eﬂec!ive 11-28-78 5
VETERANS BENEFITS
VA proposes to amend regulations to increase the rate of
disability compensation, comments by 12-28-78 .....;
FARMER'S LOANS
USDA/FmHA amends regulations on guaranteed loans; effec:
tive 11-28-78 55345
FEDERAL SAVINGS AND LOAN INSURANCE
CORPORATION
FHLBB proposes rules regarding forward commitments to
purchase securities, comments by 1-15-79 ceeeeeccemeeercceen. 55413
RUNAWAY YOUTH PROGRAM
HEW/HDSO issues regulations which will provide information
necessary {or grantees, potential grantees, runaways and their
families; effectiva 11-28-78 (Part Il of this isste) ceseeceeceeo. 55634
EDUCATIONAL INFORMATION CENTERS
PROGRAM
HEW/OE establishes final rules to govem administration ........ 55404
CANADIAN ALLOCATION PROGRAM

DOE/ERA proposas to make amendments reflective of cur-

rent conditions in the Morthem Tier petroleum supply situation;
comments by 1-26-79; hearing 1-25-79; request to speak by
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. 1-8-78 (Part IV of this issue) 55734
———— “OPERATION COMMON SENSE" ) ’
HEW/SSA proposes to revise the regulations on eamings
. records; comments by 1-29-79 55414 -
PESTICIDES

EPA establishes exemptions from the requirement of a toler-

—_— ance for two new Inert (or occasional active) ingredients in
C— _ —— . pesticida formulations and changes the use pattern of a third;
—_ = effective 11-28-78 55403

= CONTINUED INSIDE
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The followmg agenaes have agreed to publish all documents on two assigned days of the week (Monday/
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

" Monday : Tuesday Wednesday Thursday . Friday
DOT/COAST GUARD | USDA/ASCS : S DOT/COAST GUARD | USDA/ASCS
DOT/NHTSA | uspasapHis 1 " | DOT/NHTSA USDA/APHIS
DOT/FAA . USDA/FNS ) DOT/FAA USDA/FNS
DOT/OHMO _USDA/FSQS o 'DOT/OHMO USDA/FSQS
DOT/OPSO USDA/REA , e DOT/OPSO USDA/REA
csA - csc : ‘ CsA csc -

LABOR | - LABOR
) HEW/FDA . . . . HEW/FDA

Documents normally scheduled for pubhcatlon on a day that will be a Federal holiday will be pubhshed the next work day
following the holiday.

Comments on this program are still mvuted Comments should be submitted to the Day-of-the-Week Program Coordinator, Office
of the Federal Register, Natlonal Archives and Records- Servuce General Services Admmlstratlon Washington, D.C. 20408

NOTE: As of August 14, 1978 Community Semces Admmlstratlon [GSA] documents are being assigned to the Monday/Thursday
schedule.

- -

& ..__:4"% - Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal
& U % holidays), by the Office of the Federal Register, National Archives and Records Service, General Services
Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C,,
»'Ch 15) and the regulations of the Administrative Committee of the Federal Reglster (1 CFR Ch. 1). Distribution

o,, e \'- is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402,

gister

The FepERAL REGISTER provides a uniform system for making available to the public regulations and legal notices {ssued
by Federal agencles. These include Presidential proclamations and Executive orders and Federal agency documents having
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public inspection {n the Office of the Federal Reglster the day hofore
they are published unless earlier filing is requested by the Issuing agency.

The, ansmz. REGISTER will be furnished by‘mail to subscribers, free of postage, for $§5.00 per month or $50 per year, payablo
in advance. The charge for individual coples is 75 cents for each issue, or 75 cents for each group of pages as actually bound,
Remit check or money order, made payable-to {he Supermtendent of Documents, U.S. Government Printing Office, Washington.
D .C. 20402, -

federal re '

Area Cade 202

There are no restrictions on the, repubuca.tion of material appearing in the FEDERAL REGISTER.
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries may be

made by dialing 202-523-5240.

g

PRESIDENTIAL PAPERS:

bendazole on bananas from preharvest application; effective

_11-28-78 . 55402
ANTIBIOTIC DRUGS
HEW/FDA provides certification for natamycin; effective .

+ 11-28-78; comments by 1-29-79 55382
ANIMAL DRUGS
HEW/FDA establishes promazine hydrochloride tablets as a
safe and effective tranquilizer in dogs and cats; effective
11-28-78 . 55386
HEW/FDA approves safe and effective use of caramiphen
ethanedisulfonate and ammonium chloride tablets; effective

- 11-28-78 55385
HEW/FDA approves safe and effective use of primidone
tablets for treating convulsions; effective 11-28-78.....cersrere 55385
HEW/FDA gives notice of withdrawing and withdraws approval
of application providing for use of Boost-O-lron (20 percent
ferrous fumarate); effective 11-28-78 (2 documents) ..u.eeens. 55386
COMBINATION DRUGS
HEW/FDA annoynces availability of guidelines on over-the-
counter products...... : 55466
HUMAN DRUGS
HEW/FDA announces that-tolbutamide is now eligible for
abbreviated new drug applications; supplements to approved
new drug applications by 1-29-79 55465
MEDICAL DEVICES
HEW/FDA issues proposals on development of classification
of neurclogical devices; comments by 1-29-79 (104 docu-
ments) (Part Il of this issue) 55640

FEDERAL REGISTER, VOL, 43, NO. 229—TUESDAY, NOVEMBER 23, 1978

FEDERAL REGISTER, Daily Issue: .
Subscription orders (GPO) ....ccevenene 202-783-3238 Executive . Orders and Proclama- 523-5233
Subscription problems (GPO).......... 202-275-3050 tions.

“Dial - a - Reg” (recorded sum- Weekly Compilation of Presidential 523-5235
mary of highlighted documents Documents.
appearing in next day's issue). Public Papers of the Presidents...... 523-5235
Washington, D.C. .......ccenrennens 202-523-5022 Index 523-5235
- Chicago, lli . 312-663-0884 .
Los Angeles, Calif .....c..eccevemnne . 213-688-6694. PUPB:;{.C LL& “;s't and numbers 503-5966
Scheduling of documents for 202-523-3187 ubic ates NUMDETS cevee 5035082
~ publication. ) .
Photo copies of documents appear-- 523-5240 Slip Laws- ggg::ggg
. ing in the Federal Register.
Corrections 503-5037 | U.S. Statutes at Large......cuuesecnens 523-5266
. - ’ 523-5282
Public Inspection Desk.......cccccrraannne 523-5215
R Index 5 523-5266
Finding Aids 523-5227 5035089

Public Briefings: “How To Use the 523-5235 :

Federal Register.” 1 U.S. Government Manual .................. 523-5230

Code of Federal Regulations (CFR).. 523-3419

. 523-3517 Automation 523-3408
Finding Aids 523-5227 Speclal Projects . 523-4534
HIGHLIGHTS—Continued
EPA establishes tolerances for residues of the fungicide thia- CANCER TESTING

HEW/NIH gives notice of availability of bioassay reports on
several chemicals for possible carcinogenicity (3 documents). 55467
LASER PRODUCTS

HEW/FDA revises certain emission and labeling requirements

of performance standard; effective 12-8-78; comments by
1-29-79 .
IMPROVING GOVERNMENT REGULATIONS
NASA describes procedures for developing new regulations;
effective 11-28-78
INDUSTRYWIDE OCCUPATIONAL HEALTH
RESEARCH STUDIES

HEW/PHS Issues notice r information conceming

certain substances and industries; information by 1-28-79 .. 55469
OLEORESINS FROM INDIA

Treasury/Customs issues notice of preliminary countervailing

duty determination; effective 11-28-78
AMPICILLIN TRIHYDRATE FROM SPAIN
Treasury/Customs Issues notice of preliminary countervailing

55387

55491

§5512

duty determination; effective 11-28-78 55512
TREASURY NOTICES—SERIES V-1980
Treasury announces interest rate of 9% percent 55513

RADIATION THERAPY
NRC adopts rule requiring licensees to confirm the removal of

Implants at the end of treatment, effective 12-28-78 55346
CERTAIN CIGARETTE HOLDERS
ITC holds hearing on 2-21-79 55472



HIGHLIGHTS—Continued

FOREIGN RELATIONS .

HEW/ADAMHA: National Advisory Council on Drug Abuse,

i re i i tance of 1-25 and 1-26-79 55464
:tn?;?of,izaﬂliroe; fo,%’;?: °;§v§,?,‘,'§;',‘,'{;g bt;]em:ﬁ.,cfg-s of ﬂf’; OE: Advisory Committee on Accreditation and Institutional
uniformed services: effective 11-28-78 ... 55393 . - Eligibility, 12-12, 12-13, 12-14 and 12-15~78............ 55467

' . National Advisory Council on Bilingual Education, 12-7
MEETINGS— ~ : . and 12-8-78, hearing 12-6-78 55469
CRC?Regional Advisory Committees, 12~15-78..........ccon. 55435 National Advisory Council on Extension and Continuing
Commerce/NOAA: Mid-Atlantic Fishery Management Coun- ’ Education, 12-13, 12-14 and 121578 .....cscene 55468
cil, 12-11-78 z . 55436 Justice: United States Circuit Judge Nominating Commis-
USTS: Travel Advisory Board, 12-5-78 v...u..rwoorwmeren - 55436 sion, Third Circuit .. : 55473
DOD/Army: Army Science Board, 12-18 and 12-19-78....... 55436 NSF: Advisory Committee for Materfals Research, Natiopal
DOE: National Petroleum Council, Coordinating Subcom- Magnet Laboratory Visiting Subcommittes, 12-14 and 5403
mittee and Task Groups of the Subcommittee on Petrole- 12-15-78 g g :
um Inventories and Storage and Transportation Capabili- : - CHANGED MEETINGS—
ties, 11-28, 11-29, 12-4 and 12-12-78............ reenesesnrensssasns 55436

National Petroleum Council, Subcommittes on Petroloum - HEW/ADAMHA: Biological Sciences Training Review Com-

Inventories and Storage and Transportation Capacities,
12-13-78 ; 55
FCC: Radio Technical Commission for Marine Services Ex- -

12-22-78
SEPARATE PARTS OF THIS ISSUE

449

ecutive Committee, 12-14-78 55462 . Part Il, HEW/HDSO
GSA: Regional Public Adivsory Panel on Architectural and- Part lll, HEW/FDA

Engineering Services, 12-11 and 121278 weooooveveoee.... [ 55464 Part IV, DOE/ERA..

" mittee, changed from 11-8-78 to 12-20 through .

464

55634
55640
55734

. reminders

'

(The items in this list were editorially compiled as an aid to FepEraL REGISTER users. Inclusién or exclusion from this list has no legnl

significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Golng Into Effect Today

HEW/FDA—Repeal of -identity standard for
sour half-and-half dressing ......:cceeense 44833;
oL 9-29-78

' List of Public Laws

All public laws from the second session of
the 95th Congress have been received and
assigned law numbers by the Office of the
Federal Register. The last listing appeared in
the issue of November 15, 1978,

A complete listing for the full session will
be published on or before December 1, 1978.
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AGRICULTURE DEPARTMENT

See Commodity Credit Corpora-
tion; Farmers Home Adminis-
tration; Food and Nutrition
Service; Forest Service.

ALCOHOL, DRUG ABUSE, AND MENTAL

HEALTH ADMINISTRATION

Notices

Meetings:
Adv1sory Committees; J anu-

Biologica.l Sciences Training
Review Committee; date
change

ARMY DEPARTMENT
Notices
Meetings:

Army Science Board......ceeeses
CENTER FOR DISEASE CONTROL
See Disease Control Center.

55464

55464

"~ CHILD, INTERAGENCY COMMITTEE FOR

INTERNATIONAL YEAR OF
Notices
Child health record card; devel-
opment of a portable cumula-
tive y
CIVIL AERONAUTICS BOARD
Notices

Mail rates, domestic service pri-
ority and nonpriority .....ceeeees

CIVIL RIGHTS COMMISSION
Notices

Meetings, State a.dvisory ‘com-
mittees:
TINOIS €f Al ..cvcneesecercersssascrrssances

CIVIL SERVICE COMMISSION
Rules

Excepted service:

Franklin Delano Roosevelt
and James Madison Memori-
al Commissions ....cseeeeessssneses

Justice Department ......ccveeenne

Temporary boards and com-
missions

Health benefits, Federal em-
ployees:

Second review cycle and mini
open season, elimination;
COTITECLION cccvercorcrensonsssasconssances

COMMERCE DEPARTMENT
See Maritime Administration;

National Bureau of Stand-

ards; National Oceanic and At-

mospheric Administration;

Patent and Trademark Office;

Travel Service.

COMMODITY CREDIT CORPORATION
Notices

55470

55430

55435

55333
55333

55333

55333

Meetings; Sunshine Act .....cccvneee 55559

COMMODITY FUTURES TRADING
COMMISSION

Rules .

Investigation rules; authority

* delegations 55348

contents

Notices
Meetings; Sunshine Act....cceee e 99559

CONSUMER PRODUCTS SAFETY
COMMISS

Notices
Meetlngs Sunshine Act (2 docu-
ments
CUSTOHS SERVICE
Notices
Countervailing duty petitions
%ind preliminary determina-
Ampicillin trihydrate from

Spain

Oleoreslns from India .....ee.e evons
DEFENSE DEPARTMENT
See also Army Department.
Rules
Removal of obsolete CFR

parts 55334
DISEASE CONTROL CENTER
Notices

Occupational heslth research
studies, 1979 FY; Inquiry ...

ECONOMIC REGULATORY
ADMINISTRATION

55559

55512
55512

55469

Proposed Rules
Canadian crude oil, mandatory
allocation:

Northern tier shortages....cu.

Notices

Powerplant and Industrial Fuel
Use Act; early f{iling pro-
cedure

EDUCATION OFFICE

Rules

Educational Information cen-
ters program ... sessssasarsssese

55449

§5404

* Notices

Meetings: -

Accreditation and Institution-
al Eligibllity Advisory Com-
mittee

Bilingual Education National
Advisory Council ....ccecsenseacenee

Extension and Contmulng
Education National Adviso-
ry Council ....cceeeene ssssssesarsesesn

ENERGY DEPARTMENT

See also Economic Regulatory
Administration; Energy Infor-
mation Administration; Feder-
al Energy Regulatory Com-
mission; Hearings and Appeals
Office, Energy Department.

Notices

55467
55469

55468

" Mee

tings:
National Petroleum Council...
Meetings:

Petroleum Inventories and
Storage and Transportation
Capacities Subcommittee,
National Petroleum Council 55449

ENERGY INFORMATION ADMINISTRATION
Notices

55436

Energy information reporting
requlrements inventory ...

55734 °

ENVIRONMENTAL PROTECTION AGENCY
Rules
Pesticide chemicals in or on raw
agricultural commodities;
tot}:.erances and exemptions,
ete:
Inert ingredients ......cccccssccescee
Thiabendazole ....c.ecccscncesesen
Proposed Rules

Alr quality implementation
plans; delayed compliance

55403
55402

55427
55427

Notices
Pesticide applicator certifica-
tion and Interim certifica-
tion; State plans:
‘Wisconsin

Pesticides; tolerances, registra-
tion, petitions, ete.:
§-Chloro-3-methyl-4-nitro-15-
pyrazole
Propylene
Sodium chlorate....ccceceercecsssscen

FARMERS HOME ADHIHISTRATIOH
Rules
Guaranteed loan programs:
Economic emergency loans.....
Ftsx}l faith and credit provi—
ons

FEDERAL COMMUNICATIONS
COMMISSION
Proposed Rules
FM broadcast stations; table of
assignments:
Virginia; extension of time......
Notices
Meetings:
Radio Technical Commission
for Marine Services ...cccceeee.. 55462

Sunshine Act (4 documents) .. 55560,
55561

55462

55461
55462
55461

55345
55346

55428

FEDERAL DE.POSIT INSURAHCE
CORPORA

Notices

Meetings; Sunshine Act (2 docu-
ments) 55581

FEDERAL ENERGY REGULATORY
COMMISSION

Notices

H

earings, etc.:
. Sabine River Authority of

Texas et al ...curccescssesccas ceecess DD449
Meetings; Sunshine Act............. 55562

FEDERAL HOME LOAN BANK BOARD

Proposed Rules
Federal Savings and Loan Insur-
ance Corporation:
Forward commitments to pur-
chase securities .....ccccceesecersss -

FEDERAL MARITIME COMMISSION
Notices
Agreements filed, etc
Complaints filed:
Allled Chemical International
Corp. v. Farrell Lines, Inc ... 55463

55413

55463

secese
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FEDERAL RESERVE SYSTEM
Notices
Meetings; Sunshine Act sevrnssenssans

FEDERAL TRADE COMMISSION
Rules
Prohibited trade practices:
Coventry Builders, Inc., et al.. 55347
Moore & Associates, Inc.,
et al. . 55348

FISH AND WILDLIFE SERVICE .
Rules [
Fishing:
Charles Sheldon Antelope
Range, Nev., et al......cceeceerennee
Colusa  National . Wildlife
Refuge, Calif,, et a.l .........
Notices
Endangered and threatened spe- |
cies permits applications:
Ringling Bros.-Barnum & Bai-
ley Combined Shows,

55410

Inc 55470

FOOD AND DRUG ADMINISTRATION

Rules
Animal drugs. feeds, and related
products:

Caramiphen ethanedisulfon-
ate and ammonium chloride
tablets

Ferrous fumarate..... SRR———

Primidone tablets ....iccenneeenenns

Pxiortxslazine hydrochloride tab-

e
Human drugs:
Natamycin
Radlological health:

- Laser products; performa.nce -
standards; emission and la-
beling requirements ..............

Proposed Rules

Human drugs:

Over-the-counter drugs, emet-
ic products; monograph es-
tablishment; correction........

Medical devices: .

Neurological devices; classifi-
cation (104 documents; see
Preamble of first document
for complete listing) ..ceeeeensenes

Notices

Animal drugs, feeds and related
products:

Boost-O-Iron; approval with-
drawn

Human drugs:

Antacid products, over-the-
counter; classification and
labeling; correction.........ceee.ee

Tolbutamide; efficacy study
implementation.......ccoeeceerences

Over-the-counter drug . prod-
ucts, guidelines; availability..

FOOD AND NUTRITION SERVICE
Rules
Food stamp program:
Worécfare demonstration proj-
ec
FOREST SERVICE
Notices
Environmental " statements;
availability, etc.:
Tongass National Forest, Ket-

chikan area timber sale,
Alaska

55385
55386
55385

55386

55417

55640

55465

55465

556334

55430

55411°

55382

55387

556464

.. 55466

CONTENTS

GENERAL SERVICES ADMINISTRATION
Rules

Property ma.nagement Federal:’

ADP and telecommunications;

standard terminology ...........
Notices ‘

Authority delegations: )
Defense Department Secre-
tary
Meetings:
Architectural and Engineer-
ing Services Regional Public
. Advisory Panel ....ciecseenens
Procurement, Federal:
Furniture trade associations; _ -
discussion 55463
HEALTH, EDUCATION, AND WELFARE ‘
DEPARTMENT
See Alcohol, Drug .Abuse, and
Mental Hea.Ith Administra-
tion; Disease Control Center;
Education Office; Food and
Drug Administration; Health
Services Administration; Hu-
man Development Services
Office; National Institutes of
Health; Public Health Service;
focla.l Security = Administra-
ion.

HEALTH SERVICES ADMINISTRATION
Notices
Advisory committees; annual
reports filed, availability .........
HEARINGS AND APPEALS OFFICE,
ENERGY DEPARTMENT
Notices )
Apphca.tlons for exception:
Cases fﬂed (3 documents) .........55450,
55458, 55460
Decisions and orders (4 docu-
55451,

ments) .
55452, 55453, 55455
Home heatmg oil; a.llocatlon and
pricing regulations; hearing.
procedure rules....eccseeessenns .
HERITAGE CONSERVATION AND
RECREATION SERVICE
Notices - .
Historic Places National Regis-
ter; additions, deletions, etec.: .
California et al ...cceeerceecsncssecsene 55470
HI(S:BORIC PRESERVATION, ADVISORY
Proposed Rules
Historic and cultural properties
protection; briefing and exten-
sion of time ; 55417

HUMAN DEVI:LOPMENT SERVICES OFFICE

55404

55464

55464

55466

‘Rules -
'Runa.wa.y youth -PrOgramM...cceveeeee. 55634
INTERIOR DEPARTMENT
See also Fish and Wildlife Serv-
ice; Heritage Conservation
and Recreation Service.
Rules
Procurement; ocean transporta-
tion on privately owned U.S.
flag vessels; correction............. 55404

Notices

Environmental
availability, ete.:
Alaska National Interest
Lands y 656471

INTERNATIONAL TRADE COMMISSION
Notices

statements;

Import investigations:
Cigarette holders ... 55472
Meetings; Sunshine Act ... 56662

INTERSTATE COMMERCE COMMISSION
Rules

Railroad car service orders; var-
ious companies:

Chicago & North Western

Transportation Co...cueeen -

H}llnsdale County Railway Co,,

c

Notices

Motor carrier, broker, water car-
rier, and freight forwarder ap-
plications

Motor carriers:

Griffin Transportation, Inc.;
temporary operating au-
thority 655639

Permanent authority applica-
tions (2 documents ..eeeiseeees 55513

Temporary authority applica- .
-tions (2 documents) ... 55540, 56550

Transfer proceedings (2 docu-
TRENES) . ccerecinerneorrensenserses 56540, 55565

Railroad car service orders; var-

55400
‘665409

56540

ious companies: .

Chicago, Milwaukee, St. Paul
& Pacific Railroad Co...ccueeres 58657

Maryland & Pennsylvania
Railroad Co ....cuiniinsnsnsinenee 585857

St. Louis Southwestern Rail.
way Co. et 8l....ccvennnnnsnrnisees HHHET

Railroad operaton, acquistion,
construction, etc.:

Atchison, Topeka & Santa Fe ‘
Raillway CO .eccrensnnsiresscsensces 55566

Chicago, Milwaukee, St. Paul
Pacific Railroad CO w.ieines 55556

JUSTICE DEPARTMENT

See also Parole Commission.

Rules

Organization, functions, and au-
thority delegations; -

Land and Natural Resources
Division; assignment of re-
sponsibility under the Sur-
face Mining Control and
Reclamation Act...nige 55394

Assistant Attornmey General
Administration; audiovisual
activities 55395

Notices
Meetings:

Circuit Judge nominating

Commission, U.S . 55473
LABOR DEPARTMENT

See also Mine Safety and Health -
Administration.

Notices

Adjustment assistance:
Allstate Lawn Product, Inc.... 55476
American Pillow Co., Inc 55476
Andrex Industries COrp .. 55477
Brentwood Fabrics Corp ... 56490

vi o . _fEDEhAI. REGISTER, VOL. 43, NO. 229—TUESDAY, NOVEMBER 28, 1978
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Central Slipper Co. of New

York, Inc 55477
" Coblentz Bags CO ....cccrrrensenns 55478
Conval Penn, Inc ... 55481
Craig Byron Co ...wececeesesssessane 55478
David Hober and Co., Inc........ 55479
Dorel Group Co....cccersevecsecscnne 55479
Duval Corp . 55480
Erie Technological Products,

Inc 55480
Flora Fashions, INC.....c.ccceecscnnes 55481
GTE Sylvania, InC....ceee . 55482
Galeton Production Co 55482
Genesco Inc. (2 documents) ... 55483
Igualdad Tractor-Shop ... 55483
Intercontinental Petroleum

Corp;, Inc 55483
J.P. Stevens Co....ceersecsessesssanen 55484
Morris White Fashions ... 55484
Northern Ohio Sugar Co ........ 55484
Progressive Uniform Manu-

facturing Corp... . 55485
Riddell, Inc. ....cccee ... 55491
Rite Coat INC .covecrernsecssvessasereence 55486
Rosemer Manufacturing Co ... 55486
SKF Industries, INC...ccoceersssennne 55486
Sarajo Manufacturing Co ....... 55487
SCM Corp 55477
Speed TeX COID.vcvrcccnssssssssascs 55488
U.S. Steel Corp. (2 docu-

ments) 55488
Universal Data Services .......... 55489
‘White Pine Copper Div. .. 55489
Whitmo Handbags, IncC ....eeee 55490

MARITIME ADMINISTRATION
Noﬁqes
Applications:
Great Lakes-Atlantic -Steam-
ship Co 55435
MINE SAFETY AND HEALTH
ADMINISTRATION
Notices
Petitions for mandatory safety
standard modification:
Bethlehem Mines CorP...cescsee 55473
Consolidation Coal Co. (3 doc-

uments) 55474
Marrowbone Development

Co 55475
Portland-Monson Slate Co...... 55475
Rio Alg0m COTID .ccceeeecrscrvscsccoees 55475
Rio Blanco Shale C0 ....ceeeeensee 55475
United Pocahontas Coal Co ... 55476

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

Notices
Improving Government regula-
tions : 55491
NATIONAL BUREAU OF STANDARDS
Notices X
Information processing stand-
ards, Federal:
COBOI; interpretations; cor-
rection (2 documents) ..........
NATIONAL INSTITUTES OF HEALTH '
Notices
Carcinogenisis bioassay reports;
availability:
Parathion

55467
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CONTENTS

Phosphamidon ........
Piperonyl butoxide ..

sesaneorases vece

55467
§5467

NATIONAL OCEANIC AND ATMOSPHERIC

ADMINISTRATION
Rules
Fishery conservation and man-
agement:

Atlantic groundfish; emergen-
cy regulations and correc-
tion of closure notice ....cereee

Notices
Meetings:

Mid-Atlantic Fishery Manage-

ment Council ....ceemecssenesns

NATIONAL SCIENCE FOUNDATION
Notlces .
Meetings:

Materials Research Advisory
Committee, National Mag-
net Laboratory Visiting Sub-
comMULLEe ..ocreieseersecsnserasense ose

55411

55436

§5493

NUCLEAR REGULATORY COMMISSION

Rules
Byproduct material, human
uses:
Radiation surveys and source
count of therapy patients....
Notices
Applications, etc.:
Consumers Power Co. (2 docu-
ments)
Edlow International et al........
Florida Power & Light Co.......
Jersey Central Power & Light
C

0
Midland Plant ....ceeeseesssseessncse
Tennessee Valley Authority ...

Meetings; Sunshine Act ....cceceeennee

Regulatory guides; Issuance and
availability

PAROLE COMMISSION

Notices .

Meetings; Sunshine Act ....ccceenee

PATENT AND TRADEMARK OFFICE
Rules

Trademark cases:
Forms

Proposed Rules
Patent cases:

Forms and practice rules; ap-
plication oath or declaration
requirements .....uvesesescssncsssnce

POSTAL RATE COMMISSION
Notices .

Meetings; Sunshine Act.....ccccceeee
PUBLIC HEALTH SERVICE

Notices

Occupational Health Stqdles

RAILROAD RETIREMENT BOARD
Notices

- Meetings; Sunshine Act ....cceeveene

Supplemental annuity program;
determination of quarterly
rate of exclse | %: b ST cessesnsseane

55346

55493
55494
55494
55495
55495
55496
55563

55495

55563

55395

55417

55563

. 55469

SECURITIES AND EXCHANGE
COMMISSION
Notices
Hearings, etc.:
Appalachian Power Co. et al ..
Bayrock Capital Series, Inc ...
Boston Stock Exchange, Inc ..
Columbiza Gas System, Inc., et
al 55498
Developing Growth Shares,
Inc, et al
General Public

Corp
Indiana & Michigan Electric

Co
Jet Capital Corp.....cccecssensonsence
Kentucky Power CO ...cccrvemsnccee
Loulsiana Power & Light Co ..
Marathon Securities Corp.......
Maryland Tax Exempt Trust

55496
55497
55498

55499

Utilities
55501

55502
55503
55505
55506
55507

Series 1 et al .cceeeaen 55507
Merrill Lynch, Pierce, Fenner
& Smith Inc. et al......ccceeeeeee. 55509

SOCIAL SECURITY ADMINISTRATION

Rules

Aged, blind, and disabled; sup-
plemental security income
for:

Eligibllity; individuals in pub-
licly operated community
residences

Old-age, survivors, and disabil-
ity insurance, etc.:

Disabllity claims, vocational
evaluation policy ........

Proposed Rules
Old-age, survivors, and disabil-
ity insurance:

Earnings records; correction
PrOCEAUTES ..cccovecressascsssorsasansanse

STATE DEPARTMENT
Rules
Employment, civilian; accept-
ance from foreign govern-
ments by members of umi-
formed services; procedures
for approval ......
TENNESSEE VALLEY AUTHORITY
Notices
Meetings; Sunshine Act...............
TRAVEL SERVICE
Notices
Meetings:
Travel Advisory Board......ceee.e 55436
TREASURY DEPARTMENT
See also Customs Service.
Notices
Notes, Treasury:
V-1980 Series .....crvseecssrcccscnsssnes
VETERANS ADMINISTRATION
Proposed Rules

Adjudication; pensions, compen-
sation, dependency, efc.:
Rate INCTeASe wuweeccsssnsccssesarasses

55379

55349

55414

55393

seesesssssssscssessnssen

55563

&
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3CFR - ,
ExEcuTIVE ORDERS:

11157 (Amended by EO 12094)
11562 (Amended by EO 12098) ..
11846 (Amended by EO 12102).. e
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- rulesandregulations

month. - A

This section of the FEDERAL REGISTER contains regulatory documents having general opplicsbility and legal affec; most of which are keyed to and
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U,S.C. 1510,
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each

[6325-01-M]
Title 5—Administrative Personnel

CHAPTER 1-—CIVIL SERVICE
COMMISSION

PART 213—EXCEPTED SERVICE

Department of Justice
AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: Position of Information
Officer in the Immigration and Natu-
ralization Service of the Department
-of Justice is no longer excepted under
Schedule A because "examination is
practicable for this position.

EFFECTIVE DATE: October 28, 1978.
FOR FURTHER INFORMATION
CONTACT:
James R. Edman, 202-632-4533.
Accordingly, 5 CFR 213.3110(b)(1) is
revoked as set out below:

§213.3110 Department of Justice

* * * * «

(b) I'mmigration and Naluralization
Service.
1) ERevo}sed].

* * E * *

(5 U.S.C. 3301,- 3302; E.O. 10577, 3 CFR
1954-1958 Comp., p. 218.)

UNITED STATES CIVIL SERV-
1cE COMMISSION, R
Jamzs C. Sery,
Executive Assistant
to the Commissioners.
[FR Doc. 78-33183 Filed 11-27-78; 8:45 am]

o

[6325-01-M]
PART 213—EXCEPTED SERVICE

Franklin Delano Roosevelt Memorial
Commission and James Madison
Memorial Commission

AGENCY: Civil Service Commission.
ACTION: Final rule.
SUMMARY: The amendment revokes

the Schedule A authority for all posi-
tions on the staff of the Franklin

‘Delano Roosevelt Memorial Commis-
sion because the authority is not being

~used and Is no longer needed. This

amendment also revokes the Schedule
A authority for one executive secre-
tary position In the James Madison
Memorial Commission because that
organization no longer exists.

EFFECTIVE DATE: October 24, 1978,

FOR FURTHER INFORMATION
CONTACT:

James R. Edman, 202-632-4533.

Accordingly, 5 CFR 213,3158 and 5
CFR 213.3161 are revoked, as follows:

§213.3158 [Revoked]

§213.3161 [Revoked]

(5 U.S.C. 3301, 3302; E.0. 10577, 3 CFR
19541958 Comp.,, p. 218.)

UNITED STATES CIVIL SERV-
1cE COMBISSION,
JAaMEs C. SPRY,
Ezxeculive Assistant
to the Commissioners.

IFR Doc. 78-33180 Filed 11-27-78; 8:45 am]

[6325-01-M]
PART 213—EXCEPTED SERVICE

Temporary Boards and Commissions

AGENCY: Civil Service Commission.
ACTION: Finzal Rule,

SUMMARY: This amendment revokes
the Schedule A authority for the Mi-
cronesian Co on because
this organization no longer exists.

EFFECTIVE DATE: November 9,
1978,

FOR FURTHER INFORMATION
CONTACT:

James R. Edman, 202-632-4533.

Accordingly, 5 CFR 213.3199(p) Is re-
voked, as follows:

§ 213.3199 Temporary boards and commis-
gions,

t [ ] L ] [ ] ]
(p) [Revokedl.

(5 US.C., 3301, 3302; E.O. 10577, 3 CFR
1954-1958 Comp., p. 218)

Ux1rED STATES CIVIL SERV-
ICE COMMISSIOR,
Jaues C., SpRY,
Ezxecutive Assistantto
the Commissioners.
[FR Doc. 78-33186 Piled 11-27-78; 8:45 am]

[6325—61-’-&1]

PARY 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

Elimination of the Second Review
Cycle and Mini Open Season

CORRECTION

AGENCY: Civil Service Commission.
ACTION: Correction to final rule.

SUMMARY: In the FepERAL REGISTER
of November 13, 1978 (43 FR 52460)
the Commission published final rule-
making eliminating the second review
cycle and mini open season for com-
prehensive medical plans desiring
access to the Tederal Employees
Health Benefits Program. The effec-
tive date for the elimination of the
second review cycle and minf open
season Is October 1, 1979. However,
subparagrah 890.203(a)2) which was
added in this regulation pertains to a
Iimited application opportunity for
employee organization plans and is ef-
fective January 1, 1979.

DATES: Section 890.203(a)(2) is effec-
tive January 1, 1979.

FOR FURTHER INFORMATION
CONTACT:

Cralg Pettibone—202-632-4682,
Office of Policy Development and
Technical Services, Bureau of Re-
tirement, Insurance and Occupation-
al Health

Un1reD STATES CIVIL SERV-
ICE COMMISSION,
James C. SPrY,
Executive Assistant
. to the Commissioners.
CFR Doc. 78-33254 Filed 11-27-178; 8:45 am]
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[3810-70-M] T

CHAPTER VI-—-DEPARTMENT OF
DEFENSE -~

SUBCHAPTER A—OFFICE OF THE SECRETARY
OF DEFENSE

" PART 1601—SALARIES AND PERSON-

NEL PRACTICES APPLICABLE TO
TEACHERS, CERTAIN SCHOOL OF-
FICERS, AND OTHER EMPLOYEES
OF THE OVERSEAS DEPENDENTS’
SCHOOLS OF THE DEPARTMENT OF
DEFENSE , -

PART 1602—ABSENTEE VOTING

- Deletion of Parts’ -

AGENCY: Office of the Secreta,ry of
Defense.

ACTION: Deletion of Parts.

SUMMARY: The Office of the Secre-
tary of Defense is reviewing its direc-

. tives and instructions, including those

published in the Code of Federal Reg-
ulations, as part of the effort to meet
Presidential objectives to improve
Government vregulations. The review
resulted in identifying in Title 5 CFR
two parts, one of whose source docu-

‘ment has been superseded (5 .CFR

" Part 1601); and the other (5 CFR Part

1602) whose subject matter is duplicat-
ed in 32 CFR Part 46. Deleting these
parts will eliminate obsolescence and
duplication.

EFFECTIVE DATE:. November 28,
1978.

" FOR FURTHER I'NFORMATION

CONTACT:

Mr. M. S. Healy, telephpne 2Q2-697—
4111,

SUPPLEMENTARY INFORMATION:
Using guidelines issued by the General
Counsel, DoD, the Office of the Secre-
tary of Defense has determined that
Part 1601 does not have sufficient
impact on the public to warrant publi-
cation in the Feperar REGISTER and
the CFR. Regarding Part 1602, it is
contemplated to update it, revising 32
CFR Part 46 appropriately.

Accordingly, 5 CFR Chapter VI is
amended by revoking Pa.rts 1601 and
1602.

Mavurice W. ROCHE,
Director, Correspondence and
Directives, Washington Head-
quarters Services, Department
of Defense.
NoveMBER 22, 1978.

[FR Doc. 78-33276 Filed 11-27-78; 8:45 am]

-

RULES AND REGUI.A'I'IONS

[3410—30—M] )
Title 7—Agriculture

" CHAPTER 1l—FOOD AND NUTRITION

. SERVICE, DEPARTMENT OF AGRI-
, CULTURE

[Amendment No. 139]

-  PART 282—BEMONSTRATION,
RESEARCH, AND EVALUATION
" PROJECTS

Food'Stamp P}ogram

AGENCY: Food and Nutntion Service,
JUSDA. .- .

ACTION: Final rules a.nd Notice of
Intent. e

SUMMARY: On July 12, 1978, the De-
partment published in the FeperaL
REGISTER proposed rulemaking and a
. Notice of Intent for the Food Stamp
Workfare Demonstration Project
which - is mandated by Subsection
17(b)(2) of the Food Stamp Act of
1977. Under this project, food stamp
work registrants will be required to

- perform work in a public service ca-

pacity in exchange for the coupon al-
lotment to which their household is
otherwise normally _entitled. The
Notice of Intent -announces the inten-
tion of the Departments of agriculture

and Labor to jointly conduct the proj-. .

ect ‘and further seeks proposals for
project operation from eligible politi-
cal subdivisions or groupings thereof
wishing to take part in the project.

EFFECTIVE DATE: November 28,
1978. -

FOR FURTHER INFORMATION
CONTACT:

Keith Spinner, Acting Division Di-
rector, Program Development Divi-
sion, U.S. Department of Agricul-
ture, Washington, D.C. 20250.

SUPPLEMENTARY INFORMATION:
As a-result of the proposed rule
making, close to 100 comment letters
were received. Based on these com-
ments, the Department is hereby
making some modifications in the
final rule and Notice of Intent. Letters
received are available for public in-
spection and copying during regular
business hours in Room 672, 500 12th
Street, SW., Washington, D.C.
Concept of workfare. About 50 indi-
viduals addressed the statutory re-
quirement for project operations,
some in support and others in opposi-
tion. Some commenters offered alter-
natives to the workfare concept. Adop-
tion of these alternatives is not within
the legislative authority of the De-
partment. Conduct of the. workfare

demonstration project is mandated by

the Act.

Project purpose. Approximately 10
individuals and groups requested clari-
fication of the purpose of the project.
‘The major concern expressed was the
lack of criteria for determining “feasi-

- bility.” Suggestions included adding

criteria for determining the cost-effec-
tiveness of administering workfare
(the concern of one State welfare
agency) and the benefits accruing to
participants. In addition, it was recom-
mended that ongoing reports be devel-
oped for monitoring project perform-
ance, and that an.évaluation be done
to determine “feasibility” and practi-
cality of the workfare concept as ap-
plied to the Food Stamp Program, To
determine the feasibility of this con-
cept in Food Stamp Program a «
tration, the Departments of. Agricul-
ture and Labor have established evalu-
ative criteria by which such feasibility
will be measured. The evaluation of
the project will be performed by an in-
dependent contractor, and will run
concurrently with the project. There
will be a process evaluation, related to
the operational features of the proj-
ect, and an impact evaluation, to ana-
lyze' the project’s effect on partici-
pants and local labor markets. The
impact evaluation will also include an
analysis of the costs and benefits of
the project to participants, site com-
munities, and sponsors. A Request for
Proposal (RFP) for the evaluation
contract will be announced in Com-
merce Business Daily shortly after
this rulemaking, and copies of the
RFP will be available to the public on
request as in all competitive contract
proceedings.

Other recommendations included:
not limiting workfare to public service;
permitting volunteer service in a
public or private agency; and revising
the regulations-to refiect how long the
workfare project will last. The Act
states that this project is to involve
the performance of work in a public

service capacity in return for food ,

stamp benefits. Regulations clarify
that such public service employment
may be for either State and local
public service agencies or, under spe-

. cific conditions, for private nonprofit

agencies. Actual project operations
will commence in conjunction with the
implementation of the benefit compu-
tation provisions of Pub. L. 95-113
and, with the extension provided by
Pub. L. 95-400, will 1ast approximately
one year. The evaluation process will
take place concurrently with project
operations and then extend for six
months beyond to allow for a complete
impact analysis.

Limits on use of Federal Junds. Ap-
proximately 30 persons commented on
the lack of Federal funding. Of those
commenting, over half were State and

.local agencies who believed that the

Federal government should “absorb
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some or all of the cost of administer-
ing the project.

The legislative history clearly stabes
(House Report No. 95-464, 95th Con-
gress, 1st session, p. 370) that there
will be no Food Stamp Program funds

used in the administration of the proj- .

ect and that Food. Stamp Program
funding for project operations would
be limited to the payment of the
. coupon allotment to which the house-
hold is normally entitled. The Solici-
tor of the Department of Labor hss
issued an opinion that funds available
for the administration of public serv-
ice employment through the Compre-
hensive Employment and Training Act
of 1973, as amended, generally cannot
legally be used for this project.

The final Notice of Intent clarifies
that no Department of Agriculture
funds may be used by the workfare
sponsor for project operation. Howev-
er, other funds which may have origi-
nated with the Federal Government
. (such as revenue sharing funds) may
be used to defray the costs of adminis-
tering workfare. In addition, the final
. Notice of Intent includes one signifi-

cant provision omitted from the
Notice published with the proposed
regulations: Full Federal -funding for
sponsor costs incurred in connection
with project .evaluation. Since this
jssue was omitted from the proposed
regulations, some commenters believed
that the workfare sponsors-would be
required to fund evaluation costs in
addition to costs of project operation.
The final Notice distinguishes between
sponsor costs in operating workfare
and sponsor costs incurred in tasks
necessary for the evaluation that are
undertaken at the direction of the
evaluation contractor. The contractor
will request data compilations from
the workfare sponsor’s. records on
workfare participants and assign-
ments, and may request some addi-
tional evaluation related activities
from sponsors. Such compilations (and
any other evaluation activities that
the workfare sponsor agrees to under-
take at the request of the contractor)
are considered to be part of the evalu-
ation and shall be performed entirely
at the expense of the contractor, not
at the expense of the sponsor. These
compilations are not to be confused
with the recordkeeping and adminis-
trative reporting requirements (such
as reporting to the food stamp office
that a participant has refused to
comply with workfare) of normal day-
to-day operations of workfare, which
are to be conducted at the expense of
the sponsor.

In addition to concern over Federal
support for administrative costs, ap-
proximately 10 advocate groups and 3
State and -local agencies expressed
concern about participant’s work-relat-

- ed expenses. They believed that either

RULES AND REGULATIONS

the sponsor or FNS should relmburse
participants for project-related ex-
penses, such as transportation costs,
or that FNS should allow & deduction
for work-related expenses. The De-
partment Is constrained by the Act
from reimbursement of participants’
expenses. Moreover, there is no provi-
sion which requires sponsors to pay”
any work-related costs Incurred by
project participants, and sponsors do
not recelve Federal administrative
funding for this purpose. One organi-
zation suggested dealing with this
issue by providing a 20 percent earned
income deduction for work performed
by a workfare participant. However,
under Section:- 8 of the Act, food
stamps are not consldered earned
income and do not qualify for such a
deduction. Further, the application of
such a deduction would result in an in-
crease in the household’s coupon allot-
ment; thus increasing the workfare
hour requirements and subsequently
increasing the household’s earned
income deduction. The continuing ap-
plication of such deductions with the
consequent fluctuation in benefit
levels would be impractical if not im-
possible.

A flat grant to participants to cover
work-related expenses was also sug-
gested, The Department of Agricul-
ture has no fiscal authority to make
such expenditures -either from pro-
gram or administrative funds, The De-
partments recognize that the lack of
reimbursement for work-related ex-

‘penses could cause hardships on proj-

ect participants. Thus, in selecting
among competing applications for
project sponsorship, the Departments
will consider the provision of transpor-
tation to work sites, and/or reimburse-
ment for work-related expenses (al-
though there is no requirement that a
workfare sponsor provide such trans-
portation or expenses). In addition,
the Notice of Intent has been revised
to instruct workfare sponsors to sched-
ule, where possible, the work hours in
blocks of time equivalent to an eight
hour work day, so long as such sched-
uling does not conflict with other em-
ployment scheduled by the partici-
pant. Such action will provide controls
over excessive participant transporta-
tion costs, and will also be less disrup-
tive of normal job search activities.
Several commenters requested clari-
fication concerning the employee
benefits that are to be provided to
workfare participants. The workfare
sponsor will be required to make avail-
able to participants the same benefits
made available to others similarly em-
ployed. Since workfare participants
will generally be employed on a part-
time basis, benefits accruing to similar
part-time employees must be made
available to workfare participants. For
example, if it is customary for the
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sponsor to pay half of any medical in-
surance costs, the workfare partici-
pant must be given the option of such
coverage. The participant would be
free to refuse such coverage but would
be equally free to pay his share from
other available household funds at his
or her option.

Criteria for participation. Approxi-
mately 10 individuals had questions
concerning the identification of house-
holds and household members subject
to participation in workfare. All such
commenters recommended that the
regulations clearly indicate who must
participaté in the project. It was sug-
gested that the work registration ex-
emptions be incorporated into the reg-
ulations so it will be evident who will
be subject to the workfare provisions.
‘The Act makes clear that only those
households members subject to the
full-time work requirements of Pub. L.
95-113 would be potentially subject to
workfare if such household’s non-ex-
cluded earned income does not exceed
the value of the household’s coupon
allotment. The workfare requirements
do not apply to households whose
earned Income exceeds the value of
the coupon allotment or to household
members who are exempted by law
from work registration. Clarification
of these issues has been added to the
regulations.

Suggestions offered to improve the

- clarity of the language were: (1) to
clearly indicate that only one house- -

hold member who qualifies for work
registration must participate in work-
fare; (2) to allow two household mem-
bers to split the workfare hours; and
(3) to add mechanics for designation
of a second household member when
the first household member fails to
comply with the workfare provisions.
The final regulations clarify that if
more than one member of a household
is subject to the work registration re-
quirement, the household shall desig-
nate which member will complete the
workfare requirement and “work off”
the household’s food stamp allotment.
The member designated by the house-
hold (referred to as the prime desig-
nee) may divide his or her work hours
with another household member if
this arrangement Is acceptable to the
workfare sponsor. However, in the
event of split work, the prime designee
remains principally responsible for

completion of the workfare obligation.

In the event that the household’s full
workfare obligation is not met, it shall
always be the prime designee who is
disqualified. Thus, if the second
member does not fulfill his or her
share of the work hours (and those
hours are not completed by the prime
designee either), the prime designee
will be disqualified because the work-
fare requirement was not completed
by the household.
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The prime designee shall not be dis-
qualified if the full workfare require-

ment is completed. Thus, if the prime.
designee and a second . household .

member work out an arrangement
with a sponsor whereby each will work
10 hours a week, the household will
not be disqualified if one member
works fewer than 10 hours but the
‘other member arranges with the spon-
‘sor to make up the difference so that
the full 20 hours of work are still per-
formed.

The final regulations also clarify
procedures to be followed when a
.household member is disqualified. If
no other household member is regis-
tered for work (or if the household’s
reduced allotment during the month
of disqualification does not exceed the
household’s earned income), the
household does not. have a workfare
obligation during the month of dis-
qualification. However, if there is an-
other member subject to the work reg-
istration requirements, and the re-
. duced allotment exceeds the house-

hold’s earned income, this member
shall be subject to the workfare re-
quirements during the month that the
initial household member is disquali-
fied.

Federal mmzmum wage. . Approxi-
mately 15 comment letters were re-
ceived in opposition to limiting com-
pensation for workfare employment to
100 percent of the Federal minimum
wage. The most prevalent concern was
that the use of the Federal minimum
wage as the level of compensation may
result in the depression of wages for
similar jobs in the community. Other
individuals believed this form of com-
pensation to -be an exploitation of
workfare participants who perhaps
could receive higher pay. Suggested al-
ternatives included either the use of
the prevailing wage for similar jobs, or

- the use of the Federal minimum wage
if there are no similar jobs in the com-
munity. Use of the Federal minimum
wage is mandated by the Act. Work-
fare jobs will be designed as entry
level positions and are intended to in-
crease work opportunities in the com-
munity by supplementmg existing em-
ployment. Workfare sponsors will be
prohibited from using workfare jobs to
replace existing jobs or to displace em-
ployed workers. The eva.lua.tlon of the
project will analyze the impact of
workfare employment on the labor
market and the wage structure of simi-
lar jobs which exist in the community.

Relationship of workfare to CETA
public service employment. Nearly
twenty individuals and groups com-
mented on the Department’s interpre-
tation of the Act which states that no
workfare job offer is to be made until
all public service jobs supported under
the Comprehensive Employment and

Training Act of 1973 (CETA), as.
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amended, are filled. The legislative
history (see H.R. 95-464, 95th Con-
gress, 1st Session, p. 371) emphasizes
that the purpose of this provision is to
assure that workfare jobs supplement,
rather than supplant, other job pro-
grams. In order to ensure the continu-
ing operation of the workfare project,

‘and to provide maximum validity to
project results, while at the same time
carrying out the intent of Congress
that workfare employment supple-
ment and not supplant other job pro-
grams, the Department proposed that
a workfare job could only be offered if
the CETA sponsor is making every

“effort to fill all available public service

job openings and the potential work-
fare participant is found to be unquali-
fied for available CETA job slots. This

. caveat on the offer of workfare em-

ployment, taken in conjunction with
the requirement contained in the
Notice of Intent that the workfare
sponsor be located where a CETA
prime sponsor is basically fulfilling its
public service employment hiring
schedule,;- was intended -to insure in-
creased job availability. Of those who
commented, only two program admin-
istrators favored the Department’s
proposal. Numerous recipients, advo-
cates and legal services organizations
objected to the Department’s interpre-
tation of the law. They argued that
the legislation requires that ‘every

. CETA slot, be'filled before a workfare

sponsor could make any offer of work-
fare employment. A few individuals re-
quested clarification of the phrase
“every = effort”  as used in
§282.10¢d)(1)(iv): “* * * the CETA
sponsor. is making every effort to fill
all available openings.” The American
Federation of State, County and Mu-
nicipal Employees (AFSCME) suggest-
ed that the. prime sponsor report
weekly to the Regional Office of the
Department of Labor so that compli-
ance can be monitored. .

The Department has. deleted the
language related to “making every
effort to fill” since such a determina-
tion would be difficult, if not impossi-

_ ble, to make. The proposed regulations

and Notice of Intent have been revised
to a degree to-ensure that Congres-
sional intent in expanding employ-:
ment opportunities is met. A workfare
job will not be offered unless it is de-
termined that: the CETA prime spon-
sor is basically fulfilling its public
service employment hiring schedule
(i.e., openings which exisf; are due to
normal attrition or the unavailability
of qualified technical personnel); and
the potential workfare participant is
not . found qualified for .available
CETA openings, or, available CETA
openings for which the participant is
qualified are refused by the partici-
pant for good cause. The Department
would like to point ‘out that a work-

fare participant may initially be found
unqualified for CETA openings, but
later be found qualified for a CETA
job that subsequently becomes availn«
ble. The determination regardirg
whether a workfare job may be of-
fered to a particular participant may

‘need to be reassessed if new CETA

jobs become available after the partici-
pant has begun workfare activity.
CETA prime sponsor aoctivities will be
monitored to ensure: (1) the continued
basic fulfillment of the CETA public
service employment hiring schedule;
and (2) the validity of determinations
made regarding potential workfare
participants’ qualifications for availa-
ble CETA public service employment
slots.

Relationship of workfare to job
search. Approximately twenty individ-
uals addressed this subject. Of the
comments received, nearly all were
negative and over half represented the
comments of organizations represent~
ing the interests of participants. Oppo-
sition centered, to varying degrees,
around the rule which requires work-
fare participants to engage in job
search unless -they are working an

-average of at least 30 hours per week

(workfare plus other employment).
Suggested alternatives included
exempting all workfare participants
from the job search requirement or
modifying the average number of work
hours per week which would exempt &

* participant from job search. One indi-

vidual suggested the number of hours
be set at 20, while another believed it
would be more effective to establish a
maximum limit of 256 hours per week.
The Department established the aver-

-age 30-hour work week exemption

from job search taking into considera-
tion various factors. First, persons
working less than 30 hours & week are
subject to the food stamp work regis-
tration requirement. This level of
effort in terms of work hours has been
logically extended to workfare for the
purposes of the job search exemption.
Total exemption from the job search
requirements due to workfare employ-
ment, as suggested by some comments,*
has not been incorporated into these
rules. Most workfare participants will
be employed by & workfare sponsor for
less than half-time and will still have
time to engage in job search.

Another area of concern to two Indil-
viduals was the length of time re-
quired to find a job in the private or
public sector before the workfare re-
quirement becomes effective. Both in.
dividuals believed 30 days was not
enough time fo find a job and one of
the individuals recommended this time
period be increased to 90 days. The
Act prescribes the 30-day interval be-
tween initial work registration and po-
tential workfare participation, so no
change has been made. -
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Training/meaningful employment.
Approximately twenty individuals and
groups commented on this subject.
Most of those commenting were State
and local program administrators and
advocate groups who believed that it is
questionable whether career develop-
ment can take place as a result of
workfare. According to a few of these
individuals, workfare fails to provide
“real” jobs, teach marketable skills,
~ provide training to all participants, or

provide incentives for good work per-
formance. One program administrator
questioned how opportunities for pro-
motion would be handled when the
workfare provisions are implemented.
It was suggested that built-in incen-
tives be added to the workfare provi-
sion to encourage upward mobility.
One incentive mentioned was “prefer-
ential hiring” of qualified workfare
participants for salaried positions
when they become available at the job
site. The Department does not believe
a Federal requirement for preferential
hiring is appropriate or authorized
under the Act. However, the Depart-
ment will consider the training and de-
velopmental aspects of proposed work-
fare operations in making selections
for project sponsorship. The evalua-
tion will examine the impact of work-
fare on future employment.

Other individuals questioned how
meaningful such short-term jobs could
be and recommended that final regula-
tions set a minimum number of par-
ticipant work hours, with participants
excused from workfare if their obliga-
tion was less than the minimum
number of hours. On the other hand,
some individuals questioned whether
households participating in workfare
would have enough time or resources
left over for real job search, and sug-
gested that the maximum work week
limit be set at less than the -forty
hours established in the proposed reg-

_ulations.

The Act is exphcitm both establish-
ing 40 hours a week as the maximum
workfare obligation and in providing
that the-hours to be worked shall be
determined with reference to the
household’s coupon allotment. Thus,
there is no authority under the legisla-
tion for altering the maximum 40-
hour limit or setting a minimum
number of participant work hours.

Disqualification. Approximately 30
individuals or groups commented on
the disqualification procedures estab-
lished in the proposed regulations.
The large majority opposed some
aspect of these procedures.

Five advocacy groups indicated their
opposition to the withholding of food
stamp benefits for noncompliance and
requested that this penalty be deleted
from the final regulations. The re-
quirement regarding disqualification
in instances of refusal is specifically

™~
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mandated by the statute. Other com-
menters suggested that noncompletion
of workfare requirements not be classi-
fled as a refusal to meet workfare obli-
gations. Other than minor meodifica-
tions in language for the purpose of
clarity, the original definition of refus-
al has been retained since the Depart-
ment belleves that it was Congression-

4l intent to apply the disqualification

penalty to all persons refusing to
comply with the workfare require-
ment.

Of concern to seven advocate groups
and three State and local agencles was
the "definition of ‘“good cause.” The
majority of these individuals recom-
mended that the definition be clarified
by including additional examples of
circumstances beyond the member's
control, such as lack of suitable child
care, lack of transportation (including
public transportation) or refusal of
the sponsor to pay transportation
costs, and discrimination in employ-
ment. One State agency recommended
that this section be revised to require
that “good cause” not cover those in-
stances where public transportation is
available but the participant refuses to
use it. Another area of concern to
some of these commenters was the
impact this compliance requirement
could have on migrant farmworkers. It
was suggested that the Department
add to the definition of “good cause,”
“households moving to seek more

-gainful employment” in order that mi-

grant farmworkers not be disqualified
because they move to find agricultural
labor elsewhere. The Department has
clarified the “good cause” definition
section of the regulations to clarify
what is and what is not an example of
“good cause.” The Department never
intended that a participant’s refusal to
use available public transportation be
considered as “good cause,” and has
made this clear. A grievance procedure
related to both workfare sponsor em-
ployment practices and alleged viola-
tions of project requirement.s has been
added.

Comments were also received on the
proposed one-month period for dis-
qualification should the workfare
member refuse to comply with pro-
gram requirements. One individual
supported this provision as written.
One individual supported the right of
clients to receive benefits when a hear-
ing is requested. Approximately 10
others, however, expressed concerns
regarding these proposed procedures.
One program administrator requested
that the regulations clarify whether or
not a workfare participant may be dis-
qualified more than once, and, wheth-
er the fair hearing procedures afford
the participant protection from dis-
qualification for further instances of
noncompliance during the period of
advance notice or pending the out-
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come of the hearing. In respons=z to
these comments, the regulatory lan-
guage has been clarified. Refusal
elther to accept workfare employment,
to report for job scheduling, or o com-
plete the entire work hour require-
ment will result in disqualification for
a one-month period. Subsequent refus-
als to comply with the workfare re-
quirement in another month will
result in another one-month disguali-
{ication. Disqualification will not take
effect until after a fair hearing deci-
slon Is reached, if such a hearing has
been requested. Until the fair hearing
declslon is reached the household
member may continue to be offered
appropriate workfare employment.
For each month of refusal without
good cause, a penalty of a one-month
disqualification will be assessed
against the noncompliant member.
Any disqualification will be effective
during the month following expiration
of the notice of adverse action, or, the
month following a negative fair hear-
ing decision.

One objection to the one-month dis-
qualification period came from a
lawyer involved in litigation of joint
Department of Health, Education, and
Welfare and the Department of Labor
regulations on the WIN Program. He
belleved that the proposed one-month
disqualification was arbitrary and ca-
pricious, citing the MecLean vs. Mat-
thews case on a disqualification issue
which was decided in favor of the
client. The MecLean vs. Matthews liti-
gation dealt with statutory language
providing for disqualification “. . . if
and for so long as” an individual re-
fused employment (42 US.C.
§602(2)(19X1)) while subsection
17(b)(2) of the Food Stamp Act re-
quires a disqualification for omne
month when the individual refuses
workfare employment. Since workfare
legislation provides that the disqualifi-
cation period shall be for one month,
the proposed regulations seem neither
arbitrary nor capricious on this point.

. One program administrator contended

that the Departments ‘had deviated
from the language of the Act which
states that a household member is in-
eligible during the month in which he
or she refuses to comply with work-
fare requirements. This individual ob-
jected to the Department’s proposal to
disqualify the noncomplying house-
hold member in a month following the
actual month of refusal. The proposed
procedures have been retained for the
same reasons discussed in the supple-
mentary information to the proposed
regulations. First, it would be adminis-
tratively impossible to take action
during the month of refusal since in
virtually all instances the household
would have already received its allot-
ment by the time refusal takes place.
Second, the proposed procedure com-

~ ~ FEDERAL ﬁEGlS‘I;ER, VOL. 43, NO. 229-TUESDAY, NOVEMBER 28, 1978



55338

plies with constitutional requirements
concerning due process under law by
allowing time to notify the participant
of the adverse action to be taken, and
by allowing time for a participant to
exercise his or her right to appeal the

decision through the food stamp fair -

hearing process.

Approximately 10 comments were
received on, the Department’s pro-
posed procedures for determining a
household’s food stamp entitlement in

those instances where a household-

member has been disqualified but has
partially completed the assigned hours
of work (§282.10(£)(3)). Most ‘of the
comments received were from State
and local agencies who indicated that
the calculations to be made are'too
complicated. This section has been
reworded for clarity. Language has
been added related to calculating the
income and resources-of the remaining
household members during the month
* of disqualification of the noncom-
plant workfare participant. ;
Language clarification. More than
10 individuals and groups offered sug-
.gestions relative to language clarifica-
tion, miscellaneous corrections and/or
elditing needed in the proposed regula-
- tions
Most of these suggestions were made
by FNS Regional Offices and -State
and local welfare agencies. Clarifica-
tion on a ‘number of points has been
supplied.

‘One issue on which clarification Was .

sought was on how to detemine what
month’s allotment the participant is
working off if he/she has been waiting
several inonths for a workfare assign-
ment, The month’s allotment used for
workfare will always be the current
month. Language has been added to
the regulations to clarify that uncom-
pleted work hours will not be carried
forward from one month to another.
Failure on the part of the sponsor to
provide a work assignment or to sched-
“ule sufficient work to complete the re-
quired number of hours within the
mornth will-not subject the workfare
participant to a npenalty, or to an in-
crease in the required number of work
hours’'in a subsequent month.
Clarification was also sought regard-
ing the phrase ‘“initial -registration”
for work, and, what procedures to
follow when a person’s work registra-
tion status changes. Section 273.7(a)
defines initial registration for work as
the completion of the work regislation
form during the food stamp applica-
tion process. During the initial phases
of project operations, household mem-

bers may be immediately subject to -

workfare participation if an existing
food stamp work registration has not
lapsed or has simply been renewed. In
addition, the final regulations note
that if a household member registered
for work should become exempt due to
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employment or other circumstances,
and then later should become subject
to work registration again, the 30-day
waiting period would begin at the time
that subsequent work registration
takes place.

Public review of proposals and com—
ment on project sites. More than 10
persons, mostly advocates, commented
on the need for broader review of proj-
ect proposals. Only one State com-

mented and this was on the need for °

clarification and research on labor
contract issues. The major comment
was that parties other than labor orga-
nizations, such as community action
and advocacy groups, should be able to
comment on workfare proposals. Some
comments suggested that no parties
should have this right to comment and

‘that the proposed regulations afford-

ing this right to labor organizations
should be deleted. Other persons rec-
ommended that the “local” public in
proposed workfare pilof project sites
be invited to comment since workfare
could affect them directly, Publication
of notices in newspapers, creation of
citizen advisory - boards, and public
hearings were among the methods
most often recommended to accom-
plish the objective.

The Act, in citing CETA legislation,
specified that -labor organizations
must be given fhe opportunity to com-
ment on proposals for workfare spon-
sorship before the proposals are sub-
mitted. No other group is mentioned
in either the Act, legislative history or
pertinent CETA legislation. Due to
the pilot project character of work-
fare, the Department does not believe

_requirements for other groups to com-

ment on proposals are necessary.

Site and sponsor selection. Approxi-
mately 10 individuals commented on
the criteria for workfare site and spon-
sor selection. Most of these comments
came - from advocate groups. Several
individuals requested -clarification of
“sufficient number and variety of
public service jobs” as a criterion for

- site selection. In addition, one com-

menter was opposed to the selection of
project sites with heavy concentra-
tions of seasonal workers, and one was

opposed to the selection of sponsors in _

States with more than 6 percent un-
.employment. The major recommenda-
‘tion was that the criteria for sponsor
selection be strengthened by making
the likelihood of permanent work re-
sulting from workfare a factor to be
used in evaluating applications. An-
other recommendation was that pref-
erence be given to sponsors who are
willing to supplement the hours of
work and/or the expenses of the pa.r—
ticipants. -

The Department has added to Part
G of the Notice of Intent additional
critieria by which applications will be
ranked. As previously mentioned, loca-

tion with a CETA prime sponsor who
is basically fulfilling ifs public service
employment hiring schedule or loca-
tion in an area not served by CETA Is
mandatory. The additional, nonman-
datory selection criteria include the
extent to which a sponsor provides for:

(1) transportation of workfare particl-

pants or reimbursement of work-relat-
ed travel expenses; (2) payment of
other work-related expenses; (3) train.
ing and skill development; (4) perma-
nent employment. resulting from the
workfare assignments; and (5) supple-
mentation of the hours required under
workfare with additional hours of paid
employment. The failure of a poten-
tial sponsor to make positive proposals
with regard to one or more of these
criteria will not preclude the potential
sponsor from consideration or selec-
tion. The ability of the applicant spon-
sor to develop jobs for all or most of
the potential participants will be
weighed during selection. Suggested
selection criteria which would, delete
from consideration sites with particu-
lar labor or racial or ethnic minority
characteristics have not been adopted.
Given the existence of such character-
istics in various locations throughout
the country, their categorical exclu.
sion ‘as demonstration projects sites
would restrict the validity of project
findings. Demographic and economic
characteristics will be considered in
project evaluation.

Administrative requirements. Ap-
proximately twenty individuals and
groups commented on the administra-
tive requirements established in the
proposed regulations and Notice of
Intent. Of particular interest were the
comments received from the National
Association of Counties which sur-
veyed both rural and urban counties.
Some urban counties believed a work-
fare program would not be administra-
tively feasible. They were principally
concerned about the problems in-
volved in monitoring and supervising
particlpants who will work only an
average of 2 to 6 days per month.
Rural counties had different concerns.
One rural county analyzed its food
stamp rolls and found that only a very
small number of participants would be
subject to workfare. Transportation in
rural areas was presented as a 'prob-
lem, as was finding jobs suitable for
participants.

The administrative feasibility of the
workfare concept from the sponsor’s
point, of view will be evaluated in
detail. The process evaluation phase,
running concurrently with project op-
erations, calls for documentation by
the contractor of the operational
design established by each workfare
sponsor. Administrative procedures
and changes made thereto during the
demonstration project year are to be
recorded and evaluated by the cone
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tractor for their impact on successful
or unsuccessful project operations.
The 14 demonstration projects will
provide a mix of administrative de-
signs, including representation of
urban and rural sites. The contractor’s
final report will include findings on
thé administrative components of
workfare not only for the sponsors,
but also for State welfare agencies and
other cooperating agencies and em-
ployers.

A few commenters believed that the
recordkeeping requirements contained
in the proposed workfare regulations
were too minimal to evaluate the proj-
ect effectively. Suggestions offered for
additional reporting included:” (1) re-
ports and evaluations which provide
information on the administrative fea-
sibility and practicality of the project;
(2) records indicating the number and

. percentages of workfare participants
obtaining permanent employment as a
direct or indirect result of workiare
placements; and (3) a cost/benefit
analysis showing any reductions in
benefits or caseloads resulting from
salaried employment. obtained as a
result of workfare, and comparing
these reductions 'to. the additional
costs involved in administering work-
fare projects. One individual recom-
mended that the regulations impose a
definite time limit for submittal of the
monthly report and suggested 10 days
following the end of the report month
as an appropriate time limit. Two
State agencies objected to the addi-
tional reports the workfare regula-
tions would generate. One State rec-
ommended that .statistics not be col-
lected and reported unless they are ab-
solutely necessary, that report formats
be simple and-instructions easy to un-
derstand, that deadlines be reasonable,
and that agencies not be held account-
able for errors caused by untimely or
inaccurate reportmg by workfare
SpOonsors.

Most of the data collection will take
place as part of the evaluation con-
tract. The evaluation will include anal-
ysis of the three areas listed above.
Submission of monthly reports will be
required by the 15th day following the
end of the report month. State agen-
cies will be required to exclude errors
resulting from workfare requirements
from State Quality Control error
rates, according fto new language
added to § 282.10(g).

Two State agencies were concerned
that sufficient time be provided to
select sites, plan, and implement work-
fare. One State agency felt that the
30-day timeframe for submitting spon-
sor applications was inadequate be-
cause of the approvals and coordina-
tion necessary between the various
agencies required to run the program.
The final Notice of. Intent provides
that project operations will begin at
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the same time as implementation of
the benefit computation provisions of
the Food Stamp Act of 1977. The
Notice of Intent has been changed to
give potential sponsors 45 days for
formal proposal submission in recogni-
tion of the number of agencies in-
volved in approvals and clearances.

Clarification was also sought con-
cerning timeliness standards for the
exchange of information between
State agencies and workfare sponsors.
Procedures will be developed by the
Departments with sponsors and State
welfare agencies to ensure timely sub-
mission and processing of reports on
workfare participation. The sponsor
will report noncompliance to the State
agency as it occurs. Changes in a
household’s allotment or earnings that
affect the number of hours to be
worked, or affect a participant's work-
fare status, will be reported as soon as
they are known.

Some commenters stated that some
of the responsibilities they thought
had been assigned to State agencles
would be more appropriately assigned
to Employment Service Offices. These
include employment screening and
placement mechanics and determina-
tions of whether a specific job is suit-
able for a participant. In addition, the
recommendation was made that par-
ticipants unable to obtain a job after
30 days be referred to a workfare proj-
ect by the local Employment Service
Office rather than the State agency
which is not otherwise involved. For
the purpose of this demonstration
project, these responsibilities have
been assigned not to the State agency,
but to the workfare sponsor. The
State welfare agency’s role is to main-
tain the food stamp case status cur-
rent under the additional require-

“ments of workfare. Referral activities,

other than those for work registration,
are limited to referral of the house-
hold’s eligible workfare participant to
the "sponsor. The responsibility has
been given to the sponsor to contact
the potentially eligible workfare par-
ticipant after 30 days from initial reg-
istration to verify whether or not the
work registrant has obtained employ-
ment, whether CETA employment has
been sought, and whether the partici-
pant will be available for workfare
scheduling. Employment screening
will be performed by the sponsor or
his designee, who will, to the extent
possible, match participants with jobs
by skills and experience, If an individ-
ual contests the suitability of the job
to which he or she is assigned and al-
leges “good cause” for refusal to
comply with the workfare require-
ments, then the sponsor’'s responsibili-
ty is to report the refusal to the State
welfare agency for final determina-
tion. Whether or not there is “good
cause” is a determination to be made
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by the State agency. Where “good
cause” Is established, no disqualifica-
tion will result. The participant will
remain subject to workfare and availa-
ble for scheduling for another job.
The Department has added new lan-
guage under §282.10(g) to incorporate
into State welfare agency responsibil-
jties the obligation to report to DOL/
TUSDA any alleged or actual sponsor
violations of the requirements of this
project.

Commenters pointed out that no
provision has been made for the
months in which the number of work-
{are jobs Is less than the number of
participants eligible for workfare. One
State agency recommended that each
participant have an equal opportunity
to be chosen for work. The Depart-
ment recognizes that a workfare spon-
sor may not be able to find slots for all
persons potentially subject to work-
fare. Therefore, the regulations clarify
that a participant shall not be dis-
qualified if he or she receives no job
offer from the sponsor. The workfare
sponsor is responsible for providing
jobs and filling them according to the
assurances made in response to the
Notice of Intent, including giving spe-
clal consideration to those persons
who have been unemployed the long-
est and to those who have the least
prospect of finding employment with-
out assistance. These situations will be
evaluated and the Departments will
take prompt action on any complaints
of discrimination in job placement or
scheduling of work hours. A sugges-
tion was made that the concept of res-.
cheduling not be addressed because of
the amount of paperwork involved.
However, every opporfunity must be
provided for fulfillment of the work-
fare obligation. X

Compliance monitoring and evalua-
tion. A need for strong enforcement of
labor standards laws and project re-
quirements, through complaint and
hearing procedures, was expressed by
several groups. One suggestion in-
volved establishing a complaint proce-
dure through DOL’s regional offices.
An appeal procedure was also.recom-
mended for participants who ques-
tioned their Inclusion in a workfare
project, their ability to perform as--
signed work, or the suitability of the
work assigned. In addition, three advo-
cate groups voiced the need for a mon-
itoring system to assure compliance
with the workfare regulations and to
guard against potential sponsor
abuses. Advocate groups also ex-
pressed the need for a fiscal penalty to
deter workfare sponsors from displac-
ing regular employees with workfare
employees.

The Departments of Agriculture and
Labor are developing a monitoring
system to ensure sponsor compliance
with appropriate provisions of the
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CETA Act, these regulations, and the
Notice of Intent, and a grievance
system for workfare participants,
labor organizations, -and other groups
alleging sponsor violation of the re-
quirements of the regulations and
Notice of Intent or discrimination in
employment practices. A new section
has been added to the regulations at
§ 282.10(h) on compliance monitoring
and grievance procedures and a similar
section added to the Notice of Intent.
The regulations oblige State agencies
and workfare sponsors to cooperate
with the Departments by making par-
ticipants aware of "their rights to
appeal noncompliance of workfare re-
quirements on grounds of alleged vio-
lations of the regulations and Notice
of Intent through both the fair hear-
ing process and by referring such

grievances to DOL/USDA for investi- -

gation. Guarantees. similar to those
stipulated in the CETA regulations,
§96.24(d), which prohibit hiring of
participants when any other employee
is on layoff from the same or any sub-
stantially equivalent job, and
§ 96.24(g), which prohibits participants
from working in any position substan-
tially equivalent to a position which is
vacant due to a hiring freeze, were also
recommended. These guarantees have
been incorporated into the Notice of
Intent as assurances to be provided by
a the workfare sponsor to the Depart-
ments as a condition of participation.
Compliance with these assurances will
be monitored by the Departments who
have agreed to designate staff to per-
form this function as well as to ensure
that individual grievances receive
prompt attention: The monitoring
system will Include on-going adminis-
trative reviews of project site oper-
ations. Project operations will be de-
signed to ensure that the food stamp
fair hearing system is used to prompt-
ly resolve workfare related issues
which are contested by participants.

Accordingly a new §282.10 of Chap-
ter II, Title 7, Code of Federal Regula-
tions, is promulgated as follows:

§282,10 Workfare demonstration project.

(a) Authority. Subsection 17(b)(2)-of
the Act mardates that the Secretaries
of the United States Department of

Agriculture and Labor jointly conduct.

a demonstration project involving the
. performance of public service work by
food stamp participants subject to the
work registration requirement.

(b) Purpose. The purpose of the
‘workfare demonstration project is to
determine the feasibility of having
food stamp participants perform work
in a public servite capacity in return
for the food stamp benefits to which
the household is otherwise entitled.
The project will be analyzed and eval-
uated on the basis of both operational
feasibility and economic impact.
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(c) Areas of Operation. A workfare
demonstration project will be conduct-
ed in one urban and one rural area in
each of the seven FNS administrative
regions. The selection of project spon-
sors will be made by the Departments
of Agriculture and Labor based on ap-
plications submitted by political subdi-
visions or groupings thereof wishing to
participate in the project.

(d) Criteria for Participation. (1) A
food stamp-household member in a se-
lected demonstration project area will

‘be potentially subject to participation

in the workfare project if the member

+meets the following criteria:

. §273.7(a).

" (1) He or she is required to register
for full-time work under the terms of
The. normal exemptions
from the work registration require-
ment, §273.7(b), will be in effect for
the purposes of this project;

(i) The household’s total non-ex-
cludable earned income, as defined in
§273.9(b)(1), is less. than the house-
hold’s coupon allotment. Work regis-
trants who are members of households
which receive unearned income shall
be subject to participation in workfare
if the household’s non-excludable
earned income does not exceed the
value of the coupon allotment; -

(iii) He or she has been unable to
secure a job in the private or public
sector after 30 days from the date of
initial registration for work as re-
quired in §273.7(a). Household mem-
bers becomirng exempt from work reg-
istration during this' 30 day period

shall not be subject to workfare par-.

ticipation until such exemption ceases,
the member reregisters and 30 days
lapse; and .

(iv) All public service jobs supported
under ..the Comprehensive Employ-

‘ment and. Training Act of 1973

(CETA) have been filled. For the pur-
pose of this project all CETA jobs will
be considered filled if:

(A) the CETA prime sponsor is basi-
cally fulfilling its hiring schedule (i.e.,
any openings are due to either normal
attrition or the unavailability of quali-
fied technical personnel); and

(B) with respect to any individual
potentially subject to workfare:

(1) that the CETA sponsor has de-
termined that such individual is not
suitable for CETA jobs that are open;
or-

-(2) that available openings for which
the participant is qualified are not ac-
cepted by the participant because
these openings do not constitute suit-
able employment in accordance with
§273.7¢1)(1) -and (2). (i) through (v).
The continued basic fulfillment of the
CETA public service employment
hiring schedule and the determina-
tions made under (B) (i) and (ii) above
will be monitored by the Departments
of Agriculture and Labor-as described
in § 282.10¢h);

(2) Households containing more
than one work registrant will have the
option of deciding which member or
members will fulfill the workfare re-

‘quirement. At the time of application,

or upon subsequent notification that
the household Is subject to workfare
requirements, the household shall
name one of its members as a prime
designee to fulfill the workfare re-
quirements. If acceptable to the work-
fare sponsor, the household may
divide the workfare requirements
among work registrants, but shall still
designate one registrant as the prime
designee. In such circumstances, the
prime designee shall be disqualified if
the holisehold’s workfare obligation is
not completed since the second house-

‘hold member is considered to be acting

in a proxy capacity for the prime des-
ignee. If either the prime designee or
the other household member fails to
complete his or her share of the work-
fare obligation but the other member
is able to satisfy in full the remaining
workfare hour obligation, the prime
designee shall not be disqualified.

(3) If a household member is dis-
qualified for refusal to comply with
the workfare requirements, the re-
maining household members shall, if
otherwise eligible, continue to recelve
food stamp benefits. The household
shall still be subject to the workfare
requirement during the month of dis-
qualification if: the household con-
tains another member subject to the
work registration requirement, and,
the household’s non-excludable
earned income (as computed for pur-
poses of determining the household’s
allotment during the month of dis-
qualification) is less than the reduced
allotment the household redelves
during the month of disqualification.
In such a circumstance, a household
member who has not been disqualified
and who is subject to work registration
shall be subject to workfare pnrqlclpa-
tion during this month.

(e) Conditions of employmetit, (1)
No participant shall be required to
accept an offer of workfare employ-
ment if such employment fails to meet
the criteria established in § 273,7(1)(1)
(iif) and dv); and §273.7(1)(2) ), (i),
(iv), and (v);

(2) The total number of required
work hours each month will be detes-
mined by subtracting the household’s
monthly earned income, as defined In
§273.9¢(b)1), from the housechold's
coupon allotment, and dividing the re-
mainder by the Federal minimum
wage. For computational purposes,
this earned. income figure shall be
rounded up to the next highest dollar
amount. Fractions of howrs to be
worked shall be disregarded;

(3) In no instances shall the total
number of hours worked under work-
fare, combined with any other employ-

.
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ment, exceed 40 hours a week for any
participant;

(4) If the workfare participant is
unable to report for job scheduling, to
appear for scheduled workfaré em-
ployment, or to complete the entire
workfare obligation due to compliance
with the additional work requirements
established in § 273.7(e) (1), (2), (3), or
(4), such inahility shall not be consid-
ered a refusal to accept workfare em-
ployment. The workfare participant
shall inform the workfare sponsor of
the time conflict to avoid disqualifica-
tion and the workfare sponsor shall
reschedule the missed activity if possi-
ble. If such rescheduling cannot, be
completed before the end of the
month, this shall not be cause for dis-
qualification. The State Employment
Service Office shall make every effort
* not to schedule the additional work re-

quirements established in §273.7(e)

(1), (2), 3), or () to conflict with
- workfare job scheduling, workfare em-

ployment or travel time necessary to
reach or return from workfare em-
ployment.- If the State employment
office does not avert such a conflict,
however, and the participant does hot
comply with the additional work re-

quirements because he or she is fulfill-,

ing a workfare obligation, the noncom-
pliance_with the additional work re-
quirement shall be considered to be
for good cause;

(5) The workfare sponsor shall
schedule employment for eight hour
intervals whenever possible so long as
such intervals do not conflict with
other employment in which a work-
fare participant is engaged;

{6) If the workfare sponsor is unable
to schedule the workfare participant
for employment or is unable to pro-
vide the required work hours, the
workfare participant sha.ll not be dis-
.qualified;

(7) During any month in which the
average hours of workfare employ-
ment combined with any other hours
of employment equal 30 hours or more
per week, the workfare participant
shall not be subject to the job search
activity requirements of § 273.7(d);

(8) Compensation for workfare em-
ployment shall be paid in the form of
the food stamp allotment to which the
household is otherwise entitled. Such
employment shall be required until
the household’s coupon allotment
(minus any nonexcludable earned
income the household receives) is
earned;

- (9) The workfare sponsor shall
assure that all persons employed in
workfare jobs receive job related bene-
fits at the same levels and {0 the same
. extent as similar non-workfare em-

ployees. Any elective benefit which re-~

quires a cash contribution by the par-
ticipant shall be optional at the discre-
tion of the participant;
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(10) All persons employed in work-
fare jobs will be assured by the work-
fare sponsor of working conditions and
promotional opportunities neither
more nor less favorable than those
provided other employees similarly
employed;

(11) The provisions of section 2(2)(3)
of Pub. L. 89-286 (relating to health
and safety conditions) shall apply to
the workfare program;

(12) Where a labor organization rep-
resents employees who are engaged in
similar work in the same area to that
proposed to be performed under this
program for which an application is
being developed for submission, such
organization shall be notified and af-
forded a reasonable period of time
prior to the submission of the applica-
tion in which to make comments to
the applicant and to the Secretary of
Labor;

(13) Speclal consideration in filling
workfare jobs will be given to unem-
ployed persons who are the most se-
verely disadvantaged in terms of the
length of time they have been unem-
ployed and their prospects for finding
employment without assistance. How-
ever, such special consideration shall
not authorize the placement of any
workfare participant when any other
person is on lay-off from the same or

- any substantially equivalent job slot at

the job site;

(14) That no workfare participant
will be placed or remain working in
any position substantially equivalent
to a position which Is vacant due to a
hiring freeze unless it can be demon-
strated that the job slot open due to
the freeze resulted from a lack of
funds to sustain former staff levels
and was not established because of the
availability of workfare participants;

(15) That no job vacancy will be cre-
ated by the action of an employer in
laying off or terminating the employ-
ment of any regular employee in an-
ticipation of filling the vacancy with a
workfare participant;

(16) That the workfare jobs in each
‘promotional line in no way infringe
upon the promotional opportunities
which would otherwise be available to
regular employees, and, that no job
will be filled -in other than an entry
level position in each promotional line
until applicable personnel procedures
and collective bargaining agreements
have been complied with.

(f) Refusal to comply. (1) If a house-
hold member subject to the workfare
requirement refuses, without good
cause, to accept an offer of workfare
employment, to report for job schedul-
ing, or to complete the entire workfare
requirement, such person shall, after
opportunity is given for a fair hearing,
be disqualifiéd from participation in
the food stamp program for a period
of one month. If, during the same

4
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month in which the refusal oceurs, an-
other household member subject-to
the work registration requirements
completes the required workfare obli-
gation for the household, no disqua.li
{ication shall result.

(2) If a household member is dis-
qualified, and no other member of the
household is subject to the work regis-
tration requirements, then the house-
hold shall not have a workfare obliga-
tion during the month of disgualifica-
tion. However, if such a household
does contain another member subject
to the work registration requirements,
and the household’s earned income (as
defined in § 273.9(b)(1)) is less than the
reduced allotment it receives during
the month of disqualification,.then
the remaining member who is regis-
tered for work shsall be subject to
workfare during this month.

(3) Good cause, for the purpose of
this demonstration project, shall he
defined as:

(1) Circumstances beyond the mem-
ber’s control, such as, but not limited
to: fllness; the fllness or incapacitation
of another household member requir-
ing the presence of the workfare
member; 8 household emergency; or
the unavailability of either public or
private transportation; or even of the
minimal financial resources {o obtain
available public transportation when-
transportation iIs not provided by the
sponsor. Lack of private transporta-
tion shall not constitute good cause
when public transportation is availa-
ble and the potential workfare partici-
pant has the financial resources to use
public transportation;

(i1) Becoming exempt from the work
registration requirement under the
terms established in § 273.7(b);

(iil) Becoming exempt from work-
fare participation because the house-
hold’s earned income exceeds the
value of the household’s coupon allot-
ment. This includes earned income an-
ticipated by the food stamp eligibility
worker; or

(iv) Moving to follow the stream of
employment while a part of the mi-
grant labor force.

(4) Por those households containing
8 workfare participant who has been
disqualified from program participa-
tion, the income and resources of such
disqualified persons shall be treated in
accordance with §273.11(c). In deter-
mining Food Stamp Program eligibil-
ity for the remaining household mem-
bers, a pro rata share of the income of
a disqualified member shall be count-
ed as income to the remaining mem-
bers and his or her resources shail
continue to count in their entirety to
the remaining household members.

(5) Households containing a disquali-
1ied workfare participant may be enti-
tled to additional benefits during the
month of disqualification if such par-
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ticipant has completed part of the
workfare obligation. Such entitlement
shall be established.by calculating the
household’s entitlement without the
disqualified member, subtracting from
this amount any earned income as de-
fined in §273.9(b)(1), and then com-
paring this difference to the value of
hours worked 'by the disqualified
workfare participant (computed at the
Federal minimum wage). If the value
of hours worked is greater, the house-
hold shall be entitled to benefits in
the amount of the difference. The en-
titlement thus calculated provides
compensation when the value of hours
worked by the disqua.liﬁed member ex-
ceeds the household’s. coupon allot-
me'n (as calculated without the dis-

fed ‘member) minus’ the house-
hold's earned income.

(g) State agency responsibzlities ‘The
State agency shall be responsible for
undertaking the following.activities:

(1) Determining, during the certifi-
cation process, those work, registrants
subject to participation in workfare,

(2) Informing potential participants
about the nature of. the project, the
options in household member designa-
tion, the penalty for noncompliance,
their . rights, procedures .for appeal
through the fair hearing process, and
grievance procedures as established in
§282.10¢h);

-(3) Establishing and ma.intaining a

recordkeeping system for each house-
hold subject to the workfare require-
ments;

4) Forwarding information to the
workfare sponsor on required work
hours for each workfare participant
and any subsequent information af-
fecting a household member’s work-
fare obligation, 'such as a change in
the required work hours, or a change
resulting in the inapplicability of the
workfare requirement;

(5) Informing a workfare household
who reports a change in “earned
income of the effect this change will
have on the workfare hours require-
ment or the continuing applicability of
the workfare requirement; :

(6) Taking the following actions, as
appropriate, on information received
from the workfare sponsor:

(1) Upon notification that the par-
ticipant has failed to comply with the
workfare requirement (see
§282.10(£)(1)), the State agency.shall
issue a notice of adverse action in ac-
cordance’ with §273.13 unless good
cause has already been established in
accordance with § 282. 10(f)(2),

(if) If the household member estab-
lishes good cause for noncompliance,
as defined in §282.10(£)(2), the re-
quirement for further workfare par-
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(iii) If a notice of adverse action is
issued and no appeal is-filed, the State

-agency shall take action to disqualify

the noncompliant household member
for one month following expiration of
the notice period. During the month
of disqualification, no workfare job re-
ferrals shall be made for the disquali-
‘fled member since this person: is not a
member of a.food stamp household for

that month. If, however, in the subse-

quent month, the household is .still
certified for participation and' the
member is still subject to the workfare
requirement, the workfare job referral
process shall be reinstated; .

(iv) If a fair hearing iIs requested,.
.any-action to disqualify the noncom-

plying household member will be' sus-
pended until completion of the hear-
ing, During pendency. of the fair hear-
ing,  the workfare requirements will
continue to apply. If the hearing re-
sults in a decision upholding the dis-
qualification, the period of disqualifi-

_cation shall be effective in the first

month following the decision; -

(v) If disqualification resulted from
refusal to complete the entire work-
fare requirement, the -State agency
shall provide benefits, where appropri-
ate, under ' the conditions of
§282.10(£)(4); ’

(7) Take such action as is necessary
tou v .

(1) Eliminate errors attributable to
workfare requirements from the Qual-
ity Control error rate computations:.

(ii) Establish procedures to refer al-
leged violations of project require-
ments by the workfare sponsor to ap-
propriate USDA/DOL officials for in-
vestigation and resolution, as estab-
lished in § 282.10(h);

(iii) Resolve grievances, to the

- extent possible, related to alleged vio-

ticipation shall be dependent on the.

continuing applicability of the work-
fare requirement;

lations by a sponsor of the require-
ments of these regulations or the
Notice of Intent. In resolving such

"matters, contact shall first be made

with the workfare "sponsor. Issues

. which cannot be resolved at this level

shall immediately be forwarded to
USDA/DOL as specified in § 282.10¢h)
below;

(iv) Provide fair hearings in those in-
stances where participants claim that

noncompliance resulted from alleged -

sponsor violations- of project require-
ments, Such alleged violations shall
also be forwarded immediately to
USDA/DOL for review. Any findings
of USDA/DOL officials may be en-
tered into evidence at the fair hearing,

-so-long as all affected parties have

been -informed of these findings at a
reasonable time in advance of the

* hearing. When a fair hearing official

renders a decision in such a case, the
hearing decision shall be implemented,
but-the decision shall also be forward-
ed to USDA/DOL for review. Subse-
quent USDA/DOL findings regarding

the alleged sponsor violations, if con-
trary to the evidence presented at the
fair hearing, shall be provided to the
State agency for a reconsideration of
the fair hearing decision in light of
the new evidence. If the initial decl-
sion is reversed, benefits shall be re-
stored or a claim Initiated as appropri-
ate.:

(h) Compliance monitortng and
workfare evaluation. The Departs
ments of Agriculture and Labor will
establish procedures for monitoring
compliance with the operational re.
qiirements.of $282.10 and for the
evaluation of the workfare concept as
demonstrated by project site oper- .
ations. Persons, organizations or agen-
cles alleging workfare sponsor non-
compliance with the terms of these
regulations or the Notice of Intent
shall refer such complaints to the Na- °
tional headquarters of the Depart«
ments of Agriculture and Labor for in-
vestigation and disposition. Compli.
ance monitoring shall include, but not
be limited to:

(1) Administrative reviews of project
site operations;

(2) Ongoing reviews of workfare
sponsors’ and related agencies’ compli-
ance with the terms of these regula«
tions and the Notice of Intent which
follows; .

(3) Grievance procedures for resolu-
tion of complaints against workfaro
sponsor operations;

(4) Desk reviews of workfare spon-
sors monthly activity reports, ' .

APPENDIX

NOTICE OF INTENT

In accordance with subsection 17(b)(2) of
the Pood Stamp Act of 1977, (Title XIII,
Pub. 1. 95-113), the Secretaries of Agriculs
ture and Labor jointly announce their i{n.
tention to conduct a demonstration project,
hereafter called workfare, involving the por-
formance of work in exchange for foo
stamp benefits. Under this profect, members
of food stamp households, subject to the
work registtation requirement, whose total

~ household earned income is less than thelr
household’s coupon allotment, will be re-
quired to work in a public service capacity it
they are unable to secure work in tho pri-
vate or public sector. The required hours of
employment will be determined by dividing
the household’s coupon allotment, minug
any nonexcludable earned ' income the
household receives, by the Federal minl-
mum wage. Compensation will be “paid” in
the form of the monthly, coupon allotment
to which the household would normally beo
entitled. Persons required to participato In
the workfare project who refuse to accept
workfare employment will not be ellgible to
participate in the Food Stamp Program for
a period of one month following each
month in which refusal occurs. The work-
fare project will be conducted in one urban
and one rural political subdivision or group-
ings thereof in each of the seven FNS/
USDA administrative reglons. Actual proj-
ect operations are targeted to begin In con.
junction with the implementation of the
benefit computation provisions of the Food
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Stamp Act of 1977. Regulations issued by
.the Department on October 17, 1978 require
that such provisions be implemented by
State agencies no later than March 1, 1979.
This notice further seeks proposals: for
project operation from political subdivisions
or groupings thereof wishing to participate
in the Workfare Demonstration Project.
Such proposals shall describe in detail how
the political subdivision, working with the
welfare agency and any other cooperating
agencies that may be involved in the proj-
ect, shall fulfill the provisions of- the Act
governing -the Wotkfare Demonstration
Project, which are enumerated below.

A. Basic OPERATIONAL REQUIREMENTS

1. Household members, subject to the full-
time work registration requirement, whose
total household earned income is less than
the household’s coupon allotment, and who-
are unable to find work in the private or
public sector after 30 days from initial regis-
tration for work, shall be subject to particl-
pation in workfare in addition to all other
work registration requirements.

2. No workiare job shall be offered until

21l public service jobs supported under the
Comprehensive Employment and Training
Act of 1973 (CETA) within that subdivision
have been filled. For the purpose of this
project all CETA public service jobs will be
considered filled if:
- (a) The CETA prime sponsor is basically
fulfilling its public . service employment
hiring schedule (i.e., any openings are due
either to normal attrition or the unavailabi-
lity of qualified technical personnel); and

(b) With respect to the individual poten-
tially subject to workfare:

(i) the CETA sponsor has determined that
such individual is not qualified for suitable
CETA slots that are open; or

(ii) that available CETA openings, for
which-the participant is qualified, are not
refused by the participant for reasons estab-
lished in § 273.7 (iX(1) and (2) (1) through (v).

3. Compensation for workfare employ-
ment shall be paid in the form of the
coupon allotment to which the hosehold is
normally entitled.

4. The number of hours a workfare pamr
ticipant is required to work shall be deter-
mined by dividing the household’s total
coupon allotment, minus any nonexcludable
earned income the household receives, by
the Federal minimum wage.

5. A workfare participant shall not be eli-
gible to participate in the Food Stamp Pro-
gram for a period of one month for each
month in which the participant refuses to
accept a workfare job offer. Refusal, for the
purposes of this demonstration project,
shall be defined as actual refusal, without
.good cause, to accept workfare employment;
refusal, without good cause, to report to the
workfare sponsor for job scheduling; or re-
fusal, without good cause, to complete the
entire workfare hour requirement.

B. WORKFARE SPONSORS
1. Eligibility. To participate in the proj-

ect, potential workfare sponsors must meet™

the folowing requirements:

(a) Be a political subdivision or grouping
thereof (i.e., a State or a unit of local gov-
ernment or a combination of local govern-
ments), currently operating a public service
employment program under State or local
general assistance programs, the Compre-
hensive Employment and Act
(CETA), or other legislation. This includes
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those political subdivisions sponsoring gen-
eral assistance workfare programs, Political

‘subdivisions who are not now operating a

public service employment program may be
considered for eligibillty if the application is
sufficlently detalled to enable the Depart-
ments to determine the proposer’s adminis-
trative ability to sponsor a2 workfare demon-
stration project.

(b) Have the capablility for effectively op-
erating and administering a workfare prof-
ect under the terms and conditions estab-
lished in the Food Stamp Act, this Notice,
and regulations established In § 282.10.

2. Responsibililies. The workfare sponsor
shall be responsible for:

(a) Determining which agencles within its
Jurisdiction shall be used in the varlous ad-
ministrative functions of this project. For

- administrative simplicity, & workfare spon-

sor may use & currently operational admin-
istrative structure if it can fulfill the re-
quirements of this project.

(b) Establishing an operational system to
fulfill the functions of the workfare project.
At 2 minimum, the system shall:

(1) Provide for communication between in-
volved agencles;

(2) Ensure the establishment of a suffi-
clent number and varfety of short-term
public service jobs to allow testing of the
workfare concept. Jobs may be allocated
among State and local public service agen-
cies and subdlvisions thereof. To the extent
consistent with the maintenance of effort
requirements of this Notice and with per-
sonnel procedures and collective bargaining
agreements of the workfare sponsor and co-
operating agencles, jobs may also be allo-
cated to private nonprofit agencles;

(3) Before contacting the potential work-
fare participant, assure that:

(1) 30 days have passed since his or her Ini-
tial registration for work under the food
stamp program; and,

(if) all public service jobs supported under
CETA are {illed (see A2). Documentation
that all CETA jobs are {illed shall be noted
in each workf{are participant’s records;

(4) Notify workfare particlpants of job
scheduling and assure the continuing appll-
cability of the workfare requirement. Such
notification shall include the number of
hours to be worked (based on the house-
hold’s monthly food stamp entitlement and
earned income) for the month and the pen-
alty for noncompliance;

(5) Provide for monthly work scheduling
for each workfare participant based on the
number of hours of work each participant is
required to perform, as determined by the
welfare agency. Such employment shall be

scheduled in eight hour increments when- -

ever possible. However, such employment
shall not be scheduled to conflict with any
otheg employment scheduled by the particl-
pan!

(6) Ensure timely reporting to the welfare
agency on those workfare participants fall-
ing to report for job scheduling;

(7) Assign workfare participants to work-
fare jobs and ensure the provision of the
necessary supervision;

(8) Monitor the hours of work of workfare
participants;

(9) Have records maintained which identi-
fy the name of the sponsoring agency; the
participant’s name and food stamp case file
number; the type of work to be performed;
the perlod covered by the time reports and
any additional benefits provided by the
sponsoring agency, such as transportation,
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training, upward mobility programs and
health benefits;

(10) Ensure monthly reporting on the
total number and type of workfare slots
avaflable; the number of workfare slots
{llled by participants in the food stamp
workf{are project; the total number and
names of participants who fully complied
with the workfare requirement, including
the number of hours worked; the total
number and names of persons refusing to
participate in workfare; the total number of
hours worked; and other information as re-
quested. Such reports shall be directed to
the USDA/DOL evaluation contractor and
elsewhere, as required, no later than the
15th of the month following the report
month; and

(11) Ensure that all necessary reports are
submitted as required.

(¢) Establish a monitoring system to
ensure that cooperating agencies are carry-
ing out thelr responsibilities as established
for the workfare profect.

3. Assurances. All potential workfare spon-
sors shall provide the following assurances:

(a) They have the legal authority to con-
duct the project;

(b) They will be responsible for the devel-
opment and execution of the profect; -

(¢) They will comply with all requirements
of the Civil Rights Act of 1964, of the Food
Stamp Act of 1977, the regulations issued
pursuant to these Acts which are applicable
to the project and this Notice;

(d) That special conslderation in filling
workfare jobs will be given to unemployed
persons who are the most severely disadvan-
taged In terms of the length of time they
have been unemployed and their prospects
{or {inding employment without assistance.
However, such specizl consideration in fill-
ing workfare jobs shall not authorize the
placement of any workfare participant
when any other person is on lay-off from
the same or any substantially equivalent job
at the job site;

(¢) That no workfare participant will be
placed or remain working in any position
substantially equivalent to a position which
is vacant due to a hiring freeze unless it can
be" demonstrated that the freeze resuited
from a lack of funds to sustain former staff
levels and was not established because of
the availability of workfare participants;

(f) That no job vacancy will be created by
the action of an employer in laying off or
terminating the employment of any regular
employee in anticipation of filling the va-
cancy with a workfare participant;

(g) That there will be planning for and”
training of supervisory personnel in working
with participants;

(h) That the appllcant sponsor will, where
appropriate, maintain or provide linkages
with upgrading and employment and train-
ing programs for the purposes of:

(1) providing those persons employed in
workfare jobs who want to pursue work
with the employer, in the same or similar
work, the opportunities to do so and to find
permanent upwardly mobile non-workfare
careers in that fleld; and

(2) providing those persons so employed,
who do not wish to pursue permanent ca-
reers in such {lelds, with opportunities to
seek, prepare for, and obtain work in other
{lelds; and

(1) That the workfare jobs in each promo-
tional line in no way. infringe upon the pro-
motional opportunities which would other-
wise be avallable to regular employees, and,
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that no job will be filled in other than an
entry level postion’ in each promotional line
until applicable personnel procedures and
collective bargaining agreements have been
complied with.

4, Conditions of participatmn. Sponsors
of workfare shall insure compliance with
the following condifions:

(a) Workfare will result in an increase in
employment opportunities over those oppor-
tunities which would otherwise be available;
will not result in the displacement of cur-
rently employed workers (including partial
displacement such. as & reduction in the
hours of non-overtime work or wages or em-
ployment benefits); will not impair existing
contracts for services, or result in the substi-
tution of Federal for other funds in connec-
tion with work that would otherwise be per-
formed; and will not substitute public serv-
ice workfare jobs for existing federally-as-
sisted jobs.

(b) Compensation shall be at 100 percent
of the Federal minimum wage, to be paid by
the Federal government in food stamps
until . the household coupon allotment
(minus any non-excludable earned income)
is earned. However, all persons employed in
workfare jobs will be assured of workmen's
/compensation, health -insurance, unemploy-
ment insurance and other benefits at ‘the
same levels and to the same extent as other
similar employees of the employer, -and to
working conditions and promotional oppor-
tunities neither more nor less favorable
than other persons similarly --employed.
enjoy. Costs assoclated with such coverage
shall be borne by the workfare sponsor.

(c) Work-related expenses, such as trans-
portation costs, may be provided by work-
fare sponsors at their descretion.

(d) The cost of any work related supplies,

- such as uniforms and special equipment,
shall be borne by the workfare sponsor if
such supplies are necessary.to employment.

(e) The provisions of section 2(a)}3) of
Public Law 88-286 (relating to health and
safety conditions) shall apply to the work-
fare program.

(f) Where a labor organization-represents
employees who are engaged in similar work
in the same area to that proposed to be per-
formed under this program and for which
application is belng developed for submis-

sion, such organization shall be notified and .

afforded a reasonable period of time prior
to the submission of the application in
which to make comments to the applicant
and to the Secretary of Labor.

(g) Conditions of employment or training
will be appropriate and reasonable in the
light of such factors as the type of work, ge-

* ographical region, and proﬁclency of .the
partlcipant

C. Wmum AgeENcy

1. Responsibilities of the welfare agency.
in localities in which a workfare project is
operating shall be to:

(a) Establish a procedure within the food
stamp eligibility determination process to
{dentify potential workfare participants. Ex-
plain to such households, at the time of cer-
tification, the project’s operation, the
household'’s rights, and the penalty for non-
compliance,

(b) Identify the total number of hours to
be worked based on the hotsehold’s entitle-
ment minus any non-excludable earned
income the household receives., Such infor-
mation, in addition to-any-subsequent infor-
mation affecting the member’s workfare ob-
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ligation, shall be transmitted as directed by

the workfare sponsor,

(c) Recelve preliminary information on
workfare participants reporting to the job
site and, at the end of the month, finsal in-
formation on the number of hours worked.

(d) Take action on information received.
In instances of refusal without good cause,

i.e., refusal to accept a workfare job offer,

refusal to report for job scheduling, or re-
fusal to complete the entire work require-

- ment, the noncomplying household member

shall be subject to the penalty of a one
month disqualification as' established in
§282,10(f) of the implementing regulations.

.(e) Establish. procedures for referral of
complaints regarding workfare sponsor's al-
leged violations of this Notice and the regu-
lations to the appropriate official of DOL
and/or USDA for investigation and adjudi-
cation.

(£) Resolve, to the extent possible, g'riev-

ances related to alleged violations-of the re--

quirements of this Notice or the implement-
ing regulations. In resolving such matters,
contact shall first be made with the work-

-fare sponsor. Issues which cannot be re-

solved at this level shall be forwarded to
USDA/DOL. ’

-(g) Where workfare noncompliance and
subsequent fair hearings are based on al-
leged sponsor noncompliance with project
requirements, forward all such fair hearing
transeripts to USDA/DOL for review.

(h) Maintain records on workfare actlvi-
tles, including:

(1) Recording in individual case ﬁles infor-
mation on: )

(i) Referral to the'workfare sponsor; and

(ii) Noncompliance with the workfare re-
quirements.

(2) Fair hearings and disqualiﬁcations asa
result of workfare noncompliance; and ™

(3) Such other records ‘as deemed appro-
priate.

2. Assurances. The participating welfare
agency shall provide assurances that it will
comply with all applicable requirements of
the Food Stamp Act, this Notice, and regu-
lations, as promulgated.

D, FuNpmNG

Funding for project operations by the De-
partment of Agriculture shall be limited to
the payment of the coupon allotment to
which the food stamp household is other-
wise normally entitled. The workfare spon-
sor shall be responsible for performing the

 sponsor’s administrative activities and pro-

viding employee henefits as prescribed
herein. The cost of data compilations (such
as the . monthly report required in
B.2.(b)(10)) performed, by the workfare
sponsor at the direction of the evaluation
contractor shall, however, be fully reim-
bursed by the evaluation contractor at a
rate negotiated between the sponsor and
contractor. Additlonal evaluation activities
which the sponsor agrees to undertake at
the request.of the evaluation contractor
shall also be fully reimbursed.

E. RECORDS

All records pertaining to the Workfare
Demonstration Project shall be available to
USDA and DOL representatives or their
designees for purposes of inspection and
review, Such records shall be maintained for
a period of three years from thie date of
project completion, or longer if requested in
writing by USDA or DOIL.

N I, APPLICATIONS

Applications shall be submitted in an
original and two copies and shall be recelved
by the Deputy Administrator, Family Nutrl-
tion Programs, Food and Nutrition Sorvice,
USDA, 500 12th Street, SW., Washington,
D.C. 20250, within 45 ‘days following publi-
cation of the final regulations governing the
workfare project. Applications must be
signed by the representative of the poten«
tlal workfare sponsor having the authority
to commit the political subdivision to the
project. The workfare sponsor shall insure
that all necessary agencies, including the
welfare agency, which are elther involved or
have review authority, have concurred in
project operations. In addition to the infor-
mation on project operations and assur.
ances required above, the application shall
contain the following information:

~ 1. A precise description of the administra«

tive procedures to be used and a work plan
which establishes a schedule for develop-

--ment and implementation of the projact.

2. A description of:

(a) the approximate number of jobs and
the types of jobs which will be provided;

(b) training and/or skill development
which will be given; and

(c) any employee benefits, including tfans.
portation costs, which will be provided to
participants.

3. A statement of the qualifications and
size of the staff to be used, including & prof«
ect “director, to accomplish the purpose of
the project.

Q. Smcnonl or ProJecr SITES

-1, Federal procedures. (a) All applications
will be reviewed by a panel comprised equal.
1y of representatives from USDA and DOL;
and (b) Applications will be ranked based on
the criteria established in (2) below.

‘2, Criterta for selection. To be selected,
the potential sponsor must be located with o
CETA prime sponsor basically fulfilling {ts
public service employment hiring schedulo
or located.in a political subdivision not
served by a CETA prime sponsor. Meeting
this criterion, the contents of the proposals
will be weighted on the following.criterla:

" '(a) Conceptual development and clarity of
operational design;

(b) Geographicdal mix as required by the
Food Stamp Act;

(c) Ability of the sponsor to provide a suf-
ficient number and variety of public servico
jobs to test the feasibility of the workfare
concept;

'(d) Compliance of the work plan with the
provisions governing the project as con.
tained in the Act, this Notice, and applica-
ble regulations;

(e) The adequacy of the work plan;

(f) The capability of the applicant to con-
duct the project based on:

f,g'} A description of the qualifications of
s H

(2) Availabllity of necessary faollities,
staff, and other resources;

3 Administratlve and supervisory capac-
ity; and

(4)- Previous experience of the workfare
employer in administering public service
employment.

(g) Additional points shall be given to po-
tential sponsors for the payment of partici-
pants’ work-related expenses and/or provi.
slons for transportation to the job site(s);
the ability to supplement .workfare hours
with pald employment; the likellhood of an
offer of permanent employment following
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the workfare employment; the development
of new job skills; the career potential of jobs

to be offered; and other assurances over and |

above the minimum levels required in Part
B.3 (d) through (g).

3. Selection. USDA and DOL shall notify
all proposers of those sites selected for proj-
ect operation. To- the extent possible, the
Departments will select project sites which
represent a cross-section of food stamp
household characteristics.

H.-MONITORING AND EVALUATION

The Departments of Agriculture and
Labor shall establish procedures for moni-
toring the compliance of the workfare spon-
sors and related agencies with the require-
ments of the workfare demonstration proj-
ect regulations. An evaluation shall be
structured to assess both the operational
feasibility and economic impact of the proj-
ect. The cost of the evaluation shall be
borne, in its entirety, by the Department of
Agriculture. Al " data compilations per-
formed by the workfare sponsor at the di-
rection of the evaluation contractor, as dis-
tinct from the recordkeeping requirements
necessary for the operation of the workfare
project, shall be fully reimbursed by the
evaluation contractor at a rate negotiated
between the sponsor and the contractor. Ad-
ditional evaluation activities undertaken by
the sponsor at the request of the evaluation

- contractor shall also be fully reimbursed by

the contractor.
(91 Stat. 950,- as amended (7 U.S.C. 2011-
2027).) ~

Nore—The Food and Nutrition Service
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Economic Impact Statement
under Executive Order 11821 and OMB Cir-
.cular A-107. .

Note.—The reporting and/or recordkeep-
ing requirements contained heérein have
been forwarded to the Office of Manage-
ment and Budget for approval in accordance
with the Federal Reports Act of 1942.

(Catalog of Federal Domestic Assistance
Programs No. 10.551, Food Stamps.)

Dated: November 9,:1978. .
CAROL T'UCKER FOREMAN,
- Assistant Secretary
of Agriculture.
Dated: November 22, 1978.

ERNEST G. GREEN,
Assistant Secretary
of Labor.
[FR Doc. 78-33376 Filed 11-27-78; 8:45 am]

[3410-07-M]

CHAPTER XVIll—-FARMERS HOME
ADMINISTRATION, DEPARTMENT
OF AGRICUI.TURE

SUBCHAPTER ,P—GUARANTEED I.OANS

RULES AND REGULATIONS
[FmHA Instruction 1880-A3
PART 1980—GENERAL
Subpart A—General

AGENCY: Farmers Home Administra-
tion, USDA.

- ACTION: Final rule.

SUMMARY: The Farmers Home Ad-
ministration (FmHA) amends its Loan
Note Guarantee (Form FmHBA 449-34).
‘The intended effect of this action is to
make the form applicable to guaran-
teed economic emergency loans, and to
revise the full faith and credit provi-
sion of the guarantee. The change is
required to make the form applicable
to guaranteed economic emergency
loans and to make the guarantee un-
conditional.

f}gF;FEC’I‘IVE DATE: November 28,
8 .

FOR FURTHER INFORMATION
CONTACT:

William K. Krause, telephone 202-
447-7600.

SUPPLEMENTARY INFORMATION:
Appendix A of Subpart A of Part 1980
of Chapter XVIII, Title 7, Code of
Federal Regulations Is amended.
These amendments to Form FmHA
449-34, L.oan Note Guarantee will (1)
make the form applicable to economic
emergency loans guaranteed by FmHA
pursuant to Pub. L. 95-334, “the Emer-
gency Agricultural Credit Adjustment
Act of 1978” enacted August 4, 1978,
and (2) change the full faith and
credit provision of the guarantee to
make it clear that the guarantee Is
‘“unconditional” by defining the
phrases “use of loan funds for unau-
thorized purposes” and “unauthorized
purpose.”

The Comptroller of the Currency
advised ¥mHA that the full faith and
credit provision of the Loan Note
Guarantee did not meet the require-
ments of 12 US.C. 84 (10) which
exempts loans that are guaranteed un-
conditionally by the Federal Gavern-
ment from the lending limit require-
ments imposed on national banks, It is
the opinion of the Comptroller Gener-
al that this revision in the full faith
and credit provision will make the
guarantee “unconditional,” as that
word is used in 12 U.S.C. 84 (10).

It is the policy of this Department
that rules relating to public property,
loans, grants, benefits, or contracts
shall be published for comment not-
withstanding the exemption in §
U.S.C. 553 with respect to such rules.
These amendments, however, are not
‘' published for proposed rulemaking
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since the first change adapts the form
for use in the, guaranteed economic
emergency loan program and is admin-
istrative in nature and the second
change will benefit the lending institu-
tions which participate in the PmHA
guaranteed loan programs. Therefore,
public participation is unnecessary.

APPENDIX A [AMENDED] -

Accordingly, Appendix A of Subpart
A of Part 1980 of Chapter XVIII, Title
7, Code of Federal Regulations, is
amended as follows:

1. The paragraph directly above
paragraph A is amended to read as fol-
lows:

[ ] L J - » *

In consideration of the making of the sub-
Ject loan by the above named Lender, the
United States of America, acting through
the Farmers Home Administration of the
United States Department of Agriculture
(hereln called “FmHA”), pursuant to the
Consolidated Farm and Rural Development
Act (7 US.C. 1921 et. seq.), the Emergency
Livestock Credit Act of 1974 (T U.S.C. note
preceding 1861, Pub. L. 93-357 as amended),
the Emergency Agricultural Credit Adjust-
ment Act of 1678 (7 U.S.C. note preceding
1921, Pub. L. 95-334), or Title ¥ of the
Housing Act of 1949 (42 U.S.C. 1471 et. seq.)
does hereby agree that in accordance with
and subject to the conditions and require-
ments hereln, it will pay to:

[ ] » L - *

2. Paragraph 3 under “Conditions of
Guarantee” is amended by adding a
sentence to-the end of the paragraph
as follows:

COXNDITIONS OF GUARANTEE

. L ] » - L

3. Full Faith and Credit.***

As used hereln, the phrase ‘“use of loan
funds for unauthorized purposes” refers to
the situation in which the lender in fact
agrees with the borrower that loan funds
are to be sg used and the phrase “unauthor-
ized purpose” means any purpose not listed
by the lender in the completed application
as approved by PmHA.

» * - . E 3
(7 U.S.C. 1989; 5 U.S.C. 301; Sec. 10 Pub. L.
93-3517, 88 Stat. 392; delegation of authority
by the Sec. of Agrl., T CFR 2.23; delegation
of authority by the Asst. Sec. for Rural De-
velopment, 7 CFR 2.170.)

Dated: November 13, 1978.

GORDPON CAVANAUGH,
Administrator,
Farmers Home Administration.

IFR Doc. 78-33222 Filed 11-27-78; 8:45 am]
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[3410-07-M1
SUBCHAPTER N—OTHER LOAN PROGRAMS

{FmHA Instruction 1980-A1 - .

PART 1980—GUARANTEED LOAN
PROGRAMS

Subpart A—General -
AMENDMENTS. -

AGENCY: Farmers Home Administra-
tion, USDA.

ACTION: Final Tule,

SUMMARY: The Farmers Home Ad-
ministration (FmHA) amends its regu-
lations to revise the full faith and
credit provisions of the guarantee. The
effect of these changes is to mske
clear that the guarantee issued under
the FmHA regulations is “uncondi-
tional.” This change is required to
make the guarantee unconditional.,

EFFECTIVE DATE: November 28,
1978,

FOR FURTHER:
CONTACT:

Darryl H. EBEvans, Loan Specia.list;
telephone 202-447-4150, .

SUPPLEMENTARY INFORMATION
§1980.11 and Appendix B of Subparp A
of Part 1980 of Chapter XVIII, Title 7,
Code of Federal Regulations are
amended. These amendments clarify
the full faith and credit provisions of
the Guarantee by defining the phrases
“use of loan funds for unauthorized
purposes. and “unauthorized pur-
pose.” ‘

The Comptroller of the Currency
advised FmHA that the full faith and
credit provisions: of the Loan Note
Guarantee did not meet the require-
ments of 12 U.S.C. §84 (10) which
exempts loans that are guaranteed un-
conditionally by the Federal Govern-
ment from the lending limit require-
ments imposed on national banks. Ac-
cording to the Comptroller under the

. above cited regulations prior to these
revisions, the guarantee was condition-
al. It is the opinion of the Comptroller
General that enactment of these revi-

-sions to the full faith and credit sec-
tions of the regulations will clearly

-make the new guarantees and previ-
ously issued guarantees which are sgb-
ject to Subpart A ‘““unconditional,”
that word is used in 12 U.S.C. § 84 (10)

It is the policy of this Department
that rules relating to public property,
loans, grants, benefits, or* contracts
shall be published for comment not-
withstanding the exemption in 5
U.S.C. 553 with respect to such rules.
These amendments, however, are not
published for proposed rulemaking

INFORMATION
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since they make clear that the loan
guarantee is unconditional, thereby
benefitting the lending institutions
which participate in the PmHA guar-

" anteed loan programs. Therefore,

public participation is unnecessary.

Accordingly, § 1980.11 and Appendix .

B of Subpart A of Part 1980 of Chap-
ter XVIII, Title 7, Code of Federal
Regulations are-amended as follows:

1. Section 1980.11 is amended by
adding a senftence to the end of the
section as follows

§ 1980.11 Full faith and credit. N

* * * As used in this paragraph and
in any I.oan Note Guarantee (includ-
ing those now outstanding) in which
the phrase appears, “use of loan funds
for unauthorized purposes” refers to
the situation in.which the lender in

.fact agrees with the borrower that

loan funds are to be so used and the
phrase “unauthorized purpose” means
any purpose not listed-by.the lender in
the completed application as approved
by FmHA.

* * * & *

3. Paragraph II under the Parties
Agree of Appendix B, Form PmHA
449-35, Lender's Agreement, is amend-
ed to add a sentence to the end of the

paragraph as follows:
 ArpEnnix B—Fory FuHA 449-35,
LENDER'S AGREEMENT
* * » . »
THE PARTIES AGREE
» * * * .

II. Full Faith and Credit. * * * .

As used herein, the phrase “use of loan
funds for unauthorized purposes” refers to
the situation in which the lender in fact
agrees with the borrower that loan funds
are to be so used and the phrase “unauthor-
ized purposé” means any purpose not listed

- by ‘the lender in the completed appucation

as approved by FmHA.
* & * - -

(7 U.S.C. 1989; 5 U.S.C. 301; Sec. 10, Pub. L.

93-357, 88 Stat. 392 delegation of authority

by the Sec. of Agri., 7 CFR. 2.23; delegation
of authority by the Asst. Sec. for Rural De-
velopment, 7 CFR 2.70.)~

Dated: October 11, 1978

GORDON CAVANA‘UGH,
Administrator,
Farmers Home Administration.
IFR Doc. 18-33223 Filed 11-27-78; 8:45 am]

-

-

[7590-01-M] .
'I'if!e 10—Energy

CHAPTER I—NUCLEAR REGULATORY
" COMMISSION .

PART 35—HUMAN USES OF
BYPRODUCT MATERIAL

Radiation Surveys of Therapy .
Patients

AGENCY U.S. Nuclear Regulatory
Commission (NRC).

ACTION: Finalrule.

SUMMARY: Certain NRC licensees
are authorized to treat patients. with
temporary implants incorporating ra-
dioactive material. NRC will require

‘such licensees to confirm the removal

of the implants at the end of the
treatment by (1) a source count and
(2) a radiation survey of the* patient.
Failure to account for all implants at
the conclusion of patient trentment
has resulted in some instances of un-

-necessary radiation -exposure to pa-

tients and members of the general
public.

EFFECTIVE DATE: The amendment
becomes effective on December 28,
1978.

FOR FURTHER INFORMATION
CONTACT;

Edward Podolak, Office of Stand-
ards Development, U.S. Nuclear Reg- -
ulatory Co ion, Washington,
D.C. 20555 (Phone: 301-443-5966).

SUPPLEMENTARY INFORMATION:
NRC regulations in §35.14(b)(5)(vil)
require Group VI licensees ! to assure
that patients treated with cobalt-60,
cesium-137 or iridium-192 temporary
implants remain hospitalized until the
implants have been removed. The pri«
mary method for confirming that all
sources have been removed is to count
the sources implanted and count the
sources removed. The source counting
has not always been performed accu-
rately; or on a timely basis.

Some patients have been discharged
from the hospital with radioactive
sources still implanted. (It is particu-

1The most common types of NRC specific
licenses for the medical use of byproduct
material are the Group medical licenses

- under § 35.14 that apply to those radloactive

materials listed In §35.100. The radloactive
materials listed in §35.100 are divided into
six groups, each group having similar re-
quirements for user training and experl-
ence, facilities and equipment, and radiation
safety procedures. Groups 1, 11, and 1II are
lists of radiopharmaceuticals for diagnostio

procedures; Groups IV and V are lists of

radiopharmaceuticals for therapeutic proce«
dures; and Group VI is & list of radloactive
medical devices for both dlagnostlc and
therapeutic procedures.
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larly difficult to count iridium-192
seeds, which sometimes become dis-
lodged from their encasement in nylon
ribbon). Because a backup radiation

_ survey of the patient could have pre-

vented these incidents, on June 28,
1978 NRC published a proposed rule in

the Feperar REGISTER adding a re-

quirement for source counting and pa-
tient radiation surveys to the existing
§35.14(b)(5)(vii) which prohibits
Group VI licensees from discharging
patients until all sources are removed.
The comment period ended August 14,
1978.

Twenty-one comments were re-
ceived. Eleven favored the proposal
without qualification. Three com-
menters suggested that bulky after-
loaded devices that protrude from the
body be exempted from the radiation
survey. One commenter suggested that
an x-ray be permitted as an alternative
fo the radiation survey. One com-
menter asked what was meant by “the
end of the treatment” and one com-
menter, while favoring the proposal,
suggested that the radiation survey
should be performed within one hour

_of source removal. Four commenters

objected to the proposal because they
believe that regulations that define
what is already good medical practice
are useless. One commenter objected
to the proposal because he believes
that there are some cases where it
would be impossible to survey the pa-
tient before discharge.

The wording of the final rule is the
same as the proposed and requires a
radiation survey of the patient before
discharge. The radiation survey is the
most positive (active) method of veri-
fying source removal. The x-ray is a
passive method. Although good prac-
tice would suggest a radiation survey
soon after source removal, the regula-
tion has to recognize the realities of
the clinical setting where other tasks
may have higher priority. Placing a
tight time limit on this essentially
quality control function may interfere
with patient care. However, it is ex-
tremely unlikely that the licensee will
experience difficulty performing the
survey between source removal and

" discharge of the patient.

The suggestion to exempt afterload-
ed devices is well made. The devices
are bulky relative to the actual source
size and it is difficult to imagine that
patients would be discharged with
these devices in-place. However, NRC
inspectors, who are familiar with inci-
dents of overexposure from implants
remaining in patients, say that this is
an area where the “impossible” hap-

. pens in spite of great care and precau-

tions. Also, NRC inspectors have inves-
tigated an incident where a patient

" wasidischarged with an afterloaded

device in-place with the sources
loaded. The radiation survey is simple
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and inexpensive and it will also detect
any sources lost in the bedclothes or
room where the survey is performed.
Therefore, the afterloaded devices will
not be exempted from the require-
ments for a radfation survey.

Finally, regulations that define what
is generally considered good practice
may seem useless or may even dismay
conscientious licensees. However, this
is insufficlent reason to forgo these
regulations when there is evidence
that the good practices are not univer-
sal.

Under the Atomic Energy "Act of
1954, as amended, the Energy Reorga-
nization Act of 1974, as amended and
sections 552 and 553 of title 5 of the
United States Code, notice is hereby
given that the following amendment
to 10 CFR Part 35 Is published as a
document subject to codification.

In 10 CFR Part 35, §35.14(b)(5)(vil)
is amended to read as follows:

§35.14 Specific licenses for certain groups
of medical uses of byproduct material.

-
N 4 3 . - [ ]

(b) Any licensee who is authorized to
use byproduct material pursuant to
one or more groups in §§35.14(a) and
35.100 is subject to the following con-
ditions:

L L] L] L] .

(5) For Group VI any licensee who
possesses and uses sources or devices
containing byproduct material shall:

- L . - [ ]

(vif) Assure that patients treated
with cobalt-60, cesium-137 or iridium-
192 implants remain hospitalized until
a source count and a radiation survey
of the patient confirm that all im-
plants have been removed.

- L L 4 L] -

(Sec. 161, Pub, L. 83-703, 68 Stat. 848 (42
U.S.C. 2201); Sec. 201, Pub, L. 93-438, 88
Stat. 1243 (42 U.S.C, 5841).) ‘

Dated at Bethesda, Maryland this
14th day of November 1978.

For the Nuclear Regulatory Com-
mission.
Lig V. GOsSICE,
Ezecutive Directorfor
Operations.

[FR Doc. 78-33220 Filed 11-27-78; 8:45 am]
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[6750-01-M]
Title 16—~Commercial Practices
Pd

CHAPTER |—FEDERAL TRADE
COMMISSION

Docket No. 90421

PART 13—PROHIBITED TRADE PRAC-
TICES, AND AFFIRMATIVE CORREC-
TIVE ACTIONS

Coventry Builders, Inc., et al.
AGENCY: Federal Trade Commission.
ACTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, among other things, re-
quires a Shaker Heights, Ohio home
improvements firm to cease, in connec-
tion with the extension of credit, fail-
ing to provide consumers with those
materials and disclosures required by

Federal Reserve System regulations. .

DATES: Complaint issued July 15,
ig;g‘ Decislon issued October 23,

FOR FURTHER INFORMATION
CONTACT:

Paul R. Peterson, Regional Director,
4R, Cleveland Regional Office, Fed-
eral Trade Commission, Suite 500,
Mzgll Bldg., 118 St. Clair Ave., Cleve-
land, Ohio 44114. 216-522-4207.

SUPPLEMENTARY INFORMATION:
On Wednesday, August 16, 1978, there
was published in the Feperai REGIs-
TER, 43 FR 36281, a proposed consent
agreement with analysis In the Matter

of Coventry Builders, Inc., a corpora-

tion, and Iouls Galiano, Sr., inidivi-
dually and as an officer of said corpo-
ration, for the purpose of soliciting
public comment. Interested parties
were given sixty (60) days in which to
submit comments, suggestions, or ob-
Jjectlons regarding the proposed form
of order.

No comments having been received,
the Commission has ordered the issu-
ance of the complaint in the form con-
templated by the agreement, made its
Jurisdictional findings and entered ifs
order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/
or corrective actions, as codified under
16 CFR Part 13, are as follows: Sub-
part-Advertising Falsely or Mislead-
ingly: §13.73 Formal regulatory and
statutory  requirements; 13.73-92
Truth in Lending Act; §13.155 Prices;
13.155-95 Terms and conditions;
13.155-95(a) Truth in Lending Act.

1Coples of the Decision and Order filed
with the original document.
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Subpart-Misrepresenting Oneself and
Goods—Goods: § 13.1623 Formal regu-
latory and statutory. requirements;

13.1623-95 Truth in Lending Act.—.

Prices: § 13.1823 Terms and conditions;
13.1823-20 Truth in Lending Act. Sub-
part-Neglecting, Unfairly or Decep-
tively, To Make Material Disclosure:
§ 13.1852 Formal regulatory and statu-
tory requirements; 13.1852-75 Truthin
Lending Act; § 13.1905 Terms and con-
gitii;ogs, 13.1905- 60 Truth in Lending
ct.

(Sec. 6, 38 Stat, 721; (15 U.8.C. 46). Interpret
or apply sec. 5, 38 Stat. 719, as amended; 82
St.at 148, 147; (15 U.S.C. 45, 1601, et seq.).)
CaRoOL M. THOMAS,
Secretary.

[FR Doc. 78-33271 Filed 11-27-78; 8:45 am]
- \ - * -

[6750-0|-M]
[Docket No. C-2933].

PART 13—PROHIBITED 'I'RADE PRAC-

TICES, AND AFFIRMATIVE CORREC- -

TIVE ACTIONS
Moore & Associates, Inc., et al.,
_Trading as Uni-Check, et al.
AGENCY: Federal Trade Commission.
ACTION: Final order.

SUMMARY: In settlement of alleged

violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, among other things, will
require & Honolulu, Hawail firm en-
gaged in providing various businesses
with consumer credit information and
other services, to cease furnishing re-
ports containing obsolete, inaccurate,
or disputed information; providmg
such reports for improper purposes; or
otherwise failing to comply with statu-
tory requirements.

DATES; Complaint and order issued
October 24, 1978.*

FOR FURTHER INFORMATION
CONTACT:

Willlam A. Arbitman, Regional Di-
rector, 9R,-San Francisco Regional

Office, Federal Trade Commission,.

450 Golden Gate Ave., San Francis-
co, Calif..94102. (415) 556-1270.

SUPPLEMENTARY INFORMATION:
On Friday, August 18, 1978, there was
published in the FEDERAL REGISTER, 43
TR 36642, a proposed consent agree-
ment with analysis In the Matter of
Moore & Associates, Inc., a corpora-
tion doing business as Uni-Check, and
Rentcheck, -and R. Donald Moore,.in-
dividually and as an officer of said cor-
poration, for the purpose of soliciting

- 1Coples of the Complaint and the Deci-
slontand Order filed with the original docu-
men

- statutory- requirements;
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'pﬁblic comment. Interested . parties
~were given sixty (60) days in which fo
submit comments, suggestions, or ob-

jections regarding the proposed form
of order.

No comments having been received,
the Commission has ordered the issu-
ance of the complaint in the form con-
templated by the agreement, made its
jurisdictional findings and entered its
order to cease and desist, as set forth
in the proposed consent agreement in
disposition of this proceeding.

The prohibitive trade practices and/

-or corrective actions, as codified under

16 CFR Part 13, are as follows: Sub-
part-Collecting, Assembling, Furnish-
ing or Utilizing Consumer Reports:
§13.382 Collecting, assembling, fur-
nishing or utilizing consumer reports;
13.382-1 Confidentiality, accuracy, rel-
evancy, and proper utilization;
§13.382-5. Formal regulatory and/or
13.382-5(a)
Fair Credit. Reporting Act. Subpart-
Corrective Actions and/or Require-
ments: § 13.533 Corrective actions and/

-or requirements; 13.533-37 Formal reg-

ulatory  and/or statutory require-
ments. -

(Sec. 6, 38 Stat. 721 (15 U.S.C. 46). Interpret -

or apply sec. 5, 38 Stat. 719, as amended; 82
Stat. 146,7147; 84 Stat. 1127-36 (16 U.S.C:
1601 et seq.).) .

Caror M. THOMAS,
Secretary.

' EFR Doc. 78-33272 Filed 11-27-78; 8:45 am] .

[6351-01-M]
Title 17—Commodity and Securities
; Exchanges ‘

CHAPTER l—com)nonm' FUTURES
TRADING COMMISSION

’

PART 11—RULES RELATING TO
" " INVESTIGATIONS

Delegation of Authority To Reassign
Duties From Persons Named in a
- Commission Order of Investigation
to Other Staff Persons . -

AGENCY: Commodity Futures Trad-
ing Commission.

"ACTION: Final Rule.

SUMMARY: The Commission has del-

egated to the Director of the Division

of Enforcement the authority to grant
to other members of the Commission
staff the authority of persons named
1111 a Commission Order of Investiga-
tion.

EFFECTIVE DATE: November 28,
1978.

.FOR FURTHER INFORMATION

~ CONTACT:

John A. Field, III, Director, Divislon
of Enforcement, Commodity Futures
Trading Commission, 2033 X Street,
N.W.,, Washington, D.C. 20581, 202-
254-9501

' SUPPLEMENTARY INFORMATION:

The Commission has amended §11.3
of its regulations under the Commod.
ity Exchange Act to include a new
paragraph (b) which authorizes the
Director of the Division of Enforce«
ment to grant to any Commission em-
ployee under his direction, all or part
of the authority which the Commis-
sion, by order, has authorized specific
employees to perform in connection
with a Commission investigation con-
ducted by the Division of Enforce-

_ment. With the approval of the Execu-

tive Director, the Director of the Divi-
sion of Enforcement may grant similar
authority to any Commission employ-
ee under the direction of the Execu.
tive Director. This delegation will
enable the Director to appoint addl.
tional (or substitute) staff persons to
issue subpoenas and take testimony
without having to obtain an amended
order from the Commission.

The Commission finds that the
amendment of §11.2 relates solely to
agency practice and procedure and
that-the provisions of the Administra.
tive Procedure Act,-5 U.S.C. 583, re-
quiring notice of proposed rulemaking
and other opportunity for public par-
ticipation are not required.

In consideration of the foregoing, 17
CFR 11.2 is amended by designating
the present section as.paragraph (a)
and by adding a new paragraph (b) as
follows:

8 11.2‘ Authority to conduct Investigations,

. L * * ]

(b) The Commission hereby dele-,
gates, until the Commission orders
otherwise, to the Director of the Divi-
sion of Enforcement the authority to
grant to any Commission employee
under his direction all or a portion of
the authority which the Commission,
by order, has authorized specificd em-
ployees of the'Commission to perform
in connection with a Commission in«
vestigation conducted by the Division
of Enforcement. With the approval of

the Executive Director, the Director
-of the Division of Enforcement may

also grant such authority to any Com- .
mission employee under the direction
of the Executive Director.

(Secs. 2a(11) and 6(b) of the Act, T U.8.C.

4a($) and 15 (1976), as amended by the Fu.
tures Trading Act of 1978, Pub. L. 95-405,
sec. 13, 92 Stat. 871 (1978)).
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Issued in Washington, D.C. on No-
vember 21, 1978, by the Commission.
- REaD P. DUNN, Jr.,
Commissioner.
[FR Doc. 78-33227 Filed 11-27-78; 8:45 am]

[4110-07-M]
Title 20—Employees’ Benefits

CHAPTER 11l—SOCIAL SECURITY AD-
MINISTRATION; DEPARTMENT OF
HEALTH, EDUCATION, AND WEL-
FARE

[Regulations No. 4, 16]

PART 404—FEDERAL OLD-AGE, SUR-
VIVORS, AND DISABILITY INSUR-
ANCE BENEFITS

PART 416—SUPPLEMENfAL SECURITY
- INCOME FOR THE AGED, BLIND,
AND DISABLED

Rules for Adjudicating Disability
Claims in Which Vocational Factors
Must Be Considered

AGENCY: Social Security Administra-
tion, HEW. . -

ACTION: Final rules.

SUMMARY: The amendments will
expand existing regulations to include
additional detailed criteria for the
evaluation of those cases involving
claims based on disability under titles
IT and XVI of the Social Security Act
in which the determination as to dis-
ability cannot be made on medical se-
verity alone or on the ability to do
past work. In those instances the indi-
vidual’s impairment will be considered
in conjunction with the individual's
age, education and work experience to
determine his or her ability to engage
in substantial gainful activity. In pub-
lishing the amendments, the Social Se-

" curity Administration intends to con-

solidate and elaborate upon longstand-
ing medical-vocational evaluation poli-
cies for adjudicating disability claims
in which an individual’s age, educa-
tion, and work experience must be
considered in addition to the medical
condition. .
DATES: These amendments shall be
effective February 26, 1979.

FOR FURTHER INFORMATION
CONTACT: :

William J. Ziegler, Legal Assistant, -

Office of Policy and Regulations,
Social Security Administration, 6401
Security Boulevard, Baltimore, Md.
21235, telephone 301-594-7415.

SUPPLEMENTARY INFORMATION:
On March 7, 1978, there was published
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in the FEpERAL REGISTER (43 FR 9284)
a Notice of Proposed Rule Making
with proposed amendments providing

. rules for adjudicating disability claims

in which vocational factors must be
considered in addition to impairment
severity. Interested persons, organiza-
tions, and groups were invited to
submit data, views, or arguments per-
taining to the proposed amendments
within a period of 60 days from the
date of publication of the notice. The
comment period was extended an addi-
tional 30 days to allow members of the
public more time to submit their com-
ments (43 FR 19238). After careful
consideration of all the comments sub-
mitted, the proposed amendments are
being adopted and shall become effec-
tive 90 days after this publication.
Many issues identified in the com-
ments received from the public were
previously addressed in the NPRM. All
issues which were not discussed there
are addressed later in this preamble.
The amendments will expand exist-
ing regulations to include additional
detailed criteria for the evaluation of
those cases involving claims based on
disability under title IT and title XVI
of the Social Security Act in which the
determination as to disability cannot
be made on medical severity alone or
on the ability to do past work. In
those instances, the individual's im-
pairment will be considered in con-
junction with the individual's age, edu-
cation, and work experience to deter-
mine his or her ability to engage in
substantial gainful activity. The rules
in Appendix 2 consider only impair-
ments which result in exertional limi-
tations. They do not gpply where the
impairment(s) causes only nonexer-
tional limitations; e.g., certain mental,
sensory or skin impairments. The reg-
ulations text, however, provides the
framework in which to evaluate im-
pairments resulting in nonexertional
limitations. In any case where a num-
bered rule in Appendix 2 does not
apply, full consideration must be given

- to all the facts of the case in accord-

ance with the definitions and discus-
sions of each factor in the regulations.

These amendments do not apply to
individuals who are blind as defined
under title II or title XVI of the Social
Security Act, nor in determining dis-
ability for children under age 18 under
title XVI or applicants for disabled
widow’ or widowers' benefits under
title IT.

In publishing the amendments, the
Department intends to consolidate
and elaborate upon long standing
medical-vocational evaluation policies
for adjudicating disability claims in
which an individual’s age, education,
and work experience must be consld-
ered in addition to the medical condi-
tion. These policies have in the past
been reflected in adjudicative guides
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but have not been available in the
same format at all levels of adjudica-
tion. While the majority of disability
cases are resolved on the basis of medi-

cal considerations alone or the ability

to do past work, those cases that re-
quire the full consideration of an indi-
vidual's age, education, and work expe-
rience are the most difficult to resolve
at all levels of adjudication. And, they
are more difficult .for the general
public to understand. Consolidating
these policies and incorporating them
into the regulations will serve to make
clearer to claimants and fheir repre-
sentatives hovwr disabllity is determined

- where vocational factors must be con-

sldered. In addition, it will serve to
better assure the soundness and con-
sistency of disability determinations in
all claims that are filed regardless of
the level at which adjudicated; and fi-
nally, it should promote better under-

standing and acceptance by the public -

and the courts of disability determina-
tions that are made.

BACKGROURD

Congress first amended the Social
Security Act in 1954 to preserve the
insurance rights of individuals who
have periods of total disability before
reaching retirement age. The 1954 pro-
vision defined disability, in pertinent
part, as:

“Inabllity to engage in any substantial gain-

ful activity by reason of any medically de-
terminable physical or mental impairment
which can be expected to resuit in death or
to be of long-continued and indefinite dura-
tion * * * (Section 106(d), Pub. L. 761, 83rd
Cong., 2d Sess., September 1, 1954, C. 1206,
68 Stat. 1080).

The law, on its face, did not initially
mandate consideration of any voca-
tional factors. However, the Congress
envisaged that the determination in
every case be an individual one. Ac-
cordingly, since the inception of the™-
soclal security disability program in
1954, in the application of the statuto-~
1y test, conslderation has been-given
to the individual’s vocational capacity,
where pertinent, in determining
whether the individual is disabled.
However, because of the clearly limit-
ed statutory definition, those factors
which relate primarily not to disability
but to an individual’s ability to obtain
employment have been excluded from
consideration.

‘The Social Security Administration’s
{irst effort in developing rules for dis-
abllity determinations was in February
1955 when the Commissioner of Social
Security appointed a Medical Advisory
Committee to provide technical advice
on administrative ‘guides and stand-
ards deslgned to provide equal consid-
eration to all individuals in the evalua-
tion of their disabilities under the
1954 law. This committee suggested
that age, education, training, experi-
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ence, .and other individual factors

would need consideration in any case-

requiring evaluation of facts” beyond
the medical report and work record
even though the law did not specifical-
Iy require consideration of such fac-

In 1956, the law was further amend-
ed to provide for payment of disability
insurance benefits to insured individ-
uals who were disabled; the above-
quoted statutory definition.of disabil-
ity was adopted for this purpose
(Social Security Act as amended. by

§103(a) of Pub. L. 84-880, approved .

August 1, 1956, (C. 836, 10 Stat. 815)).
Regulations promulgated in. 1957 to
implement the statute: also provided
for the consideration of vocational fac-
tors. Section 404.1501 of ‘Regulations
No. 4, provided in pertinent part: ‘

(b) In determining whether an individ-
ual’'s impajrment makes him unable to
engage In such activity [substantial gainful
activity]l primary consideration is given to
the severity of his impairment. Considera-
tion 1s also given to such other factors as the
individual’s education, training and work
experience.

(c) It must be established by medical evi-
dence, and where necessary by appropriate
medical tests, that the applicant’s impair-
ment results in such a lack of ability to per-
form significant functions—such as moving
about, handling, objects, hearing or speak-
ing, or, in a case of mental impairment, rea-
soning or understanding—that he cannot,
with his tratning, education and work expe-
rience, engage in any kind of substantial
gainful activity. (Emphasis added.) ®

The initial years of operation of the
disability program -were reviewed by
the Subcommittee on the Administra-
tion of the Social Security Laws of the
Committee on Ways and Means. This
Subcommittee’s Preliminary Report,
issued on March 11, 1960, stated, in
commenting on “nonmedical stand-
ards” in the disability program, that:

“The subcommittee believes it is essential
that there be a clear distinction .between
this program and one concerned with unem-
ployment. It also belleves it is desirable that
disability determinations be carried out in
as realistic & manner as possible, and that
theoretical capacity in a severely impaired
individual can be somewhat meaningless. if

it cannot be translated into an ahility to

compete in the open labor market.”

In August 1960 the regulations were
further amended. Among other things,
the amended regulations continued to
provide for the consideration of voca-
tional factors including age, education,
training, and work experience in deter-

“mining disability,
‘stated: ®

“The physical or mental impairments
must be the primary reason for the individ-
ual’s Inability to engage in substantial gain-
ful activity. Where for instancé, an individu-
al remains unemployed for a reason or rea-

sons not due to his-physical or mental im- -

pairment but because of the hiring practices
of certain employers, technological changes
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in the industry in-which he has worked, or
local or cyclical conditions, such individual
may not be considered under a disability

% 9

Reflecting conicern about the disabil-
ity insurance benefit program and the
way the definition was being interpret-
ed. by the courts, the 1967 amend-
ments to the law clarified. the defini-
tion of disability. This legislation.em-
phasized the role of medical standards
in determining disability by stating
that an individual is not to be.consid-
ered under a disability unless the indi-
vidual’s impairment is of such severity
that he or she is not only unable to do
his or her previous work but cannot
(considering his or her age, education,
and ‘work experience) engage in any
other kind of substantial gainful work
which exists in the national economy. .

Specifically, the statutory definition”

* of disability in section 223 of the Act
was'amended by the 1967 amendments
to read, in pertinent part, as follows:

_*(d)(1) the term ‘disability’ means—

“(A) Inability to engage in any substantial
gainful activity by reason of any medically
Jdeterminable physical. or mental impair-
ment which can be éexpected to result in
death or which has lasted or can be expect-

ed to last for a continuous period of not less .

than 12 months; or
. ‘“AB) [Blindness]. ) °
*(2) For purposes of paragraph (1)(A)—

© “(A) An individual (except a widow, sur-
viving divorced wife, or widower for pur-
poses of section 202 (e) or (£)) shall be deter-.
mined to. be under a disability only if his
physical or mental impairment or-impair-
ments are of such severity that he is not only-.
unable to do his previous work but cannot,
considering his'age, education, and work ex-
perience, engage in any kind of substantial
gainful work which exists in the natiopal
economy,. regardless of whether such-work
exists in the immediate area in which he
lives, or whether & specific job vacancy
exists for him, or. whether he would be
hired if he applied for work. For purposes of
the preceding sentence (with respect to any
individual), ‘work which exists in the na-
tional economy’ means work which exists in
significant numbers either in the region
where such individual lives or in several re-
glons of the country. (Emphasis added.)

‘
P

L * s »
- “(3) For purposes of this subsection, a
‘physical or mental-impairment’ is an im-
pairment - that results from anatomical,’
physiological, or psychological abnormali-
ties which are demonstrable by medically
acceptable clinical and laboratory diagnostic
techniques. .

- * - . .

“(5) An individual shall not be considered
to be under a disability unless he furnishes
such medical and other evidence of the ex-
istence thereof as the Secretary may re-
quire.” (Section 158(b), Pub. L. 90-248, Jan-
uary 2, 1968, 81 Stat. 821.)

The legislative history of this
amendment indicates that the Con-

gress clearly intended that medical )

factors be given prédominant impor-
tance in making disability determina-
tions. The House Report (H.R. Rep.
-No. 544, 90th Cong., 1st sess. (1967))
states, at page 30:

#* & ¢ Tn most cases the decision that an
individual is disabled can be made solely on
the basis that his impairment or impalr.
ments are of a level of severity (as doter-
mined by the Secretary) to be sufficlent so0 -
that, In the absence of an actual demonstra«
tion of ability to engage in substantial gain.
ful-activity, it may be presumed that ho s
unable to so engage because of tho impafr-
m:lnt or impairments,” (Emphasis in origl-
nal.)

Further, for the first time, Congress
specifically alluded to vocational fac-
tors, in the statutory language
(223(d)(2)(A)) and provided guldance
as to their applicability. In discussing
the factors which must be applied to
individuals whose medical impair-
ments are not of a sufficient level of
severity so that the presumption of
disability would apply, the House
Report went on to state, at page 30:

“¢ * * that such an Individual would beo
disabled only if it is shown that he has a
severe medically determinable physleal or
mental impairment or impairments; that if,
despite his impairment or impairments, an
individual still can do his previous work, he
is not under a disability; and that if, consid.
ering the severity of his impairment togeth.
er with his age, education, and experience,
he has the ablility to engage in some other
type of substantial gainful work that oxlists
i the national economy even though. he
can no longer do his previous work, ho also
is not under a disability regardless of
whether or not such work exists in the g(;?-
eral area in which he llves or whother Yo
would be hired to do such work, It 1s not in~
tended, however, that a'typé of job which
exists only in very limited numbers or in rel.
atively few geographic locatlons would beo
considered as existing in the national econo-
my. While such factors as whether the work
he could do exists In his local area, or
whether there are job openings, or whether
he would or would not actually be hired
may be pertinent in relation to other forms
of protection, they may not be used ay a
basis for finding an individual to be disabled
under_ this definition. It is, and has been,
the intent-of the statute to provide a defini«
tion of disability which can be applied with
uniformity and consistency throughout the
nation, without regard to where a particular
Individual may reside, to local hiring prac-
tices or employer preferences or to tha state
of the local or national economy."

Except for the existing appendix to
the regulations listing specific medical

. impairments which are presumptive of

disability due to the severity involved,
the existing regulations have provided
general guidance in the determination
of disability. They have been support-
ed by a wide array of specific adminis-
trative materials which have been
used primarily at the initial and recon-
sideration levels in the making of each
decision. Such materials (provided pri-
marily from surveys of industry by the
Department of Labor, the Bureau of
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the Census and State employment
services) include a variety of specific,
published documentations of jobs ex-
isting in the local and national econo-
my and specific physical, mental and
skill requirements of such jobs (e.g.,
the County Business Patlerns, pub-
lished by the Bureau of the Census,
which show distribution of employ-
ment in the United States by locality
and by industry; the Census Reports,
published by the Bureau of the
Census, which give detailed character-
istics of the working population on a
national, regional, and local level; oc-
cupational analyses of light and seden-
tary jobs prepared for the Social Se-
cgrity Administration by various State
employment agencies; the Occupation-
al Qutlook Handbook, published by

> the Bureau of Labor Statistics, which

shows the nature of work, the training
and other gualifications needed and
working conditions and employment
outlook for certain occupations;.and
the third edition of the Dictionary of
Occupational Titles, published by the
Department of Labor, which provides
job definitions, requirements, worker
traits, industry designations and indi-
cators of skills). Thus, the relationship
between the physical abilities of spe-
cific individuals and the physical,
mental, and skill requirements of spe-
cific jobs available in the national
economy has been administratively de-
termined. The administrative notice
which is taken of the mentioned refer-
ence materials is based on the fact
that they are generally recognized in
business, industry, and government as
representing authoritafive sources on
jobs throughout the national econo-
my. As later editions are published,
e.g., the fourth edition of the Diction-
ary of Occupational Titles now being
prepared by the Department of Labor,
they will be used in-the same manner.

Consistent with the definition of dis-
ability prescribed by the law and regu-
Iations, and the relationship between
the physical abilities of specific indi-
viduals and the physical, mental, and
skill requirements of specific jobs
available in the national economy, de-
tailed guides for determining whether
disability exists have been developed
by the Social Security Administration
and have been provided in the form of
" administrative issuances at the initial
and reconsideration levels for use in
_the adjudication of each case. Hun-
dreds of thousands of such cases are
adjudicated each year under these
evaluation guides. These guides are
now being incorporated into the regu-
lations as rules. Their publication in
this form will facilitate a sound deter-
mination of disability in those cases
where the vocational impact of age,
- education, and work experience must
be assessed in conjunction with the se-
verity of an individual’'s medical
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impairment(s), better assure consisten-
cy of determinations, and better serve
to advise the public, adjudicatory per-
sonnel within the Social Security Ad-
ministration, and the courts, of the
specific rules followed by the Social
Security Administration.

This need for publication of addi-
tional, more definitive medical voca-
tional rules has been further height-
ened by the advent of the recent title
XVI (Supplemental Security Income)
legislation, which introduced into gen-
eral adjudicative consideration for the
first time, a factor not normally pre-
sent in the title II disability program—
the vocational impact upon adult indl-
viduals who have no relevant work ex-
perience.

. Under title II, the “insured status”
requirement, which applies fo most
disability claimants, requires that the
claimant have a significant and recent
work history covered under the title IX
program. Under title XVI, the same
test of disability is used as under title
II, but the collateral requirements are
directed to financial need rather than
participation in a work-related con-
tributory system. Therefore, needy
-disabled individuals may qualify under
title XVI even if they have no work
history.

AMENDMENTS EXPANDING THE
REGULATIONS

GENERAL

For consistency with the statutory
definition of disability, the regulations
contain a technical clarification of the
language in Regulations No. 4 and
Regulations No. 16 to reflect that an
impairment that is “not severe” would
support a finding that an individual is
not disabled.

The regulations specifically. define
the adjudicative weight to be given to
impairment severity, age, education,
and work experience. They emphasize
that the adjudicative judgment is to
be based on consideration of the inter-
action of all of the individual factors.
They also add a new Appendix 2
which is composed of rules that reflect
the major functional and vocational
patterns that are encountered in cases
where an individual with a severe

~medically determinable physical or
mental impairment(s) is not engaging
in substantial gainful activity and the
individual’s impairment(s) prevents
the performance of his or her voca-
tionally relevant past work. The rules
in Appendix 2 also reflect the analysis
of the various vocational factors in
combination with the individual's re-
sidual functional capacity in evaluat-
ing the individual’s abllity to engage in
substantial gainful actlvity in other
than vocationally relevant past work.

These rules are not presumptive, but
are conclusive where the necessary
findings with regard to each individual
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establish that a particular rule is met.
That is, where the findings of fact
made with respect to a particular indi-
vidual’s vocational factors and residual
functional capacity coincide with all of
the criteria of a particular rule, the
rule directs a conclusion as to whether
the individual is or is not disabled.
However, these individual findings of
{act are subject to rebuttal and the in-
dividugl may present evidence to
refute the findings. Where any one of
the findings of fact does not coincide
with the corresponding criterion of a
rule, the rule does not apply in that
particular case and, accordingly, does
not direct a conclusion.

Because the rules consider only im-
pariments which result in exertional
limitations, they are not applicable
where an individual’'s impairment(s)
causes only non-exertional limitations,
e.g., certain mental, sensory, or skin
impairments. Purther, the rules may
not apply where a combination of im-
paltments significantly limits the
range of work an individual can per-
form at a given exertional level; nor do
the rules apply where a finding of fact
concerning age, education, or work ex-
perience differs from the vocational
characteristics covered by a rule. The
rules, however, are useful as adjudica-
tive guides in considering borderline
cases and cases involving combinations
of impairments. In any case where a
rule does not apply, {ull consideration
must be given to all the facts of the
case in accordance with the definitions
and discussions of each factor in the
regulations.

‘The criteria are considered in appro-
priate sequence in the context of the
overall disability sequential evaluation
process. This sequence, conforming to
existing social security regulations,
and left substantially unchanged by
the amendments, is applied in the fol-
lowing manner.

1. Determinations based on an indi-
vidual engaging in substantial gainful
activity.

‘Where an individual is actually en-
gaging In substantial gainful activity,
a finding will be made that the indi-
vidual is not under a disabflity without
consideration of either medical or vo-
cational factors.

2. Determinations based solely on the
medical severity of impairments.

8. Medical considerations alone can
justify a finding that the individual is
not under a disability where the medi-
cally determinable physical or mental
impairment(s) is not severe, e.g., does
not significantly limit the individual’s
physical or mental capacity fo perform
basic work-related functions. -

b. On the other hand, medical con-
sideration alone would justify a find-
ing of disability where:

(1) The impairment meets the dura-
tlon requirement (ie.,.is expected to
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last at least 12 months or result in
death); .

(ii) The impairment meets or equals
the severity of a listed impairment
published in the Appendix (now desig-
nated “Appendix”) of the disability
regulations; and

(iif) Other evidence does not rebut a ‘

finding of disability, e.g., the individu-
al is not actually engaging in substa.n
tial gainful activity. '

3. Determinations based on voca-
tional as well as medzcal consider-
ations.

a. Where an individual with a mar-
ginal education and long work experi-
ence (e.g., 35 to 40 years or more) lim-
ited to the performance of arduous un-
skilled physical labor, is not working
and is no longer able to perform such
labor because of a significant impair-
ment or impairments, the individual
may be found to be under a disability.

b. Where a finding of disability'(or
its absence) is not made under any of
the foregoing steps,.the. individual’s
impairment(s) is evaluated in terms of
physical and mental demands of the
individual’s past relevant work. If the
impsairment(s) - does ‘not prevent' the
performance of past relevant work,
disability will be found not to exist.

¢. If an individual cannot perform
his or her past relevant work.but the
individual’s physical and mental capa-
cities are consistent with his or her
meeting the demands of a significant
number of jobs in the national econo-

" my and the individual‘-has the voca-
tional capabilities (considering his or
her age, education, and past work ex-
perience) to make an adjustment to
work different from that which the in-
dividual has performed in the past, it
will be determined that the individual
is not under a disability. However, -if
the individual’s physical+and mental
capacities in conjunction with his or
her vocational capabilities (consider-
ing his or her age, education, and work

.experience) are not consistent with
making an adjustment to work differ-
ing from that which the individual has
performed in the past,.it will be deter-

mined that the individual is under a -

disability.

The amendments and the addition
of Appendix 2 primarily concern.the
last two steps of the process (3 band ¢
above) and principally the last step (3c
above). They provide a logical se-
quence for evaluating disability within

~the last step the step where it is neces-
sary to evaluate the impact of the in-
dividual’s severe impairment(s) in con-
junction with his' or her vocational
profile (i.e., age, education, and work
experience). These rules apply only
after a determination has been made
that the individual’s impairment(s), al-
though severe, does not meet or equal

the listing of impa.xrments in Appendix -

1 and the individual is unable to per-
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form past relevant. work. Moreover,
the rules apply only after the impair-
"ments have.been translated into the
individual’s physical and mental abili-
ty to perform functions necessary for
the performance of work.

In the determination of the individ-
ual’s impairments and ability to func-

_tion, all medical evidence is evaluated.

The individual has the burden of prov-
ing his or her case by furnishing evi-
dence of disability, but all evidence ad-
duced in the case from any source is
fully ‘considered. If, however, nothing
in the evidence raises a question re-
garding a particular impairment or
function, such as seeing -or hearing,
the individual is considered to be able,
%:111 that reéspect, to perform work activi-
es. -

Thé amendments focus on the voca-
tional factors of age, education, and
work ‘experience. They are premised
on the necessity to adjudicate each

- case 'individually to determine what

work a specific individugl is able to do.
This includes.a specific consideration -
‘of the individual’s vocational profile.
In making determinations of disabil-
ity, administrative notice is-taken of

authoritative publications and studies’

which identify the kinds and numbers
of jobs that exist in the national econ-
omy and their skill and exertional re-
quirements.

.Most sources not connected with the
Social Security Administration which
deal with the vocational implications
of limitations resulting from impair-
ments, age, education, and work expe-

" rlence do so_from the standpoint of

job placement rather than the social

-security concept of disability, which is

concerned with the .physical and
mental ability to engage in jobs that
exist. Such sources entail considera-
tion of elements such as employer
hiring practices which the law ex-
cludes from consideration in social se-
curity disability adjudication. Thus,
most of their findings are not directly

applicable. Such data do, however, -

provide an overview of the realities of
the labor market and some -specific
reference points that can be utilized.
The extensive experience of the Social
Security Administration is also used as
a basis for- consideration of vocational
factors.

Recognizing the primary importance
of -the individual’s impairment(s) and
any limitations resulting therefrom,
the- amendments require first that
sound professional judgments be made

as to an individual’s residual function- -

al capacity. Then, a reliable basis is
needed to relate the individual’s re-
siual, functional-capacity to what he
or she. could be expected to do in
terms of work at various exertional
levels. The individual has the burden
of proving that he or she is disabled
and where no issue is raised by his or

-

~her allegations or the evidence ad-

duced as to specific physical or mental
capacities, findings as to such capacl-
ties are not required.

In order to consider the individual's
residual functional capacity in terms
of the level of work his or her exer-
tional capabilities would represent, the
definitions of sedentary, light,
medium, heavy and very heavy, work
are use as those terms are defined in
the third edition of the Dictionary of
Occupational Titles published by the
Department of Labor. This provides a
“hridge” between assessment of resid-
ual functional capacity and the identi-
fication of ranges of work and types of
jobs that remain within the individ.
ual’s functional capabilities. The rules
attach vocational significance to the
functional capability for varlous
ranges of work in terms of the relative
numbers of jobs represented by the
various capabilities.

. The functional ability to perform
heavy-work, which includes the func-
tional capability for work at all of the
lesser functional levels as well, indi-
cates the functional capablility for
almost all work that i1s listed In the
third edition of the Dictionary of Oc-
cupational Titles. The functional abili-

'ty to perform very heavy work in-

cludes the functional capability for all
work that is listed in the third edition
of the Dictionary of Occupational
Titles.

The functional capacity to perform
medium work includes the functional
capacity to perform sedentary, lght,
and medium work and indicates & sub-
stantial work capability. Approximate-
ly 2,500 separate unskilled sedentary,
light and medium occupations are
identified in the Selected Characteris-
tics of Occupations, a supplement to
the third edition of the Dictionary of
Occupational Titles. Each occupation
represents numerous Jjobs found
throughout the national economy.

The functional ability to perform a
full or wide range of light work repre-
sents substantial work capability in di.
verse jobs and industries at all skill
levels. Approximately 1,600 separate
unskilled light and sedentary occupa-
tions can be identified in the Supple-
ment to the Dictionary of Occupation-
al Titles-(third edition), each occupa-«
tion representing numerous jobs found
throughout the national economy.

Most sedentary occupations are
skilled or semi-skilled, and fall within
the professional, administrative, tech-
nical, clerical, machine - trade, and
benchwork classifications. There are
also approximately 200 separate un-
skilled ' sedentary occupations which
can be identified in the Supplement to
the Dictionary of Occupational Titles
(third edition), each occupation repre.
senting numerous jobs found through-
out the national economy. While sed-

- - - SN
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entary work represents a significantly
restricted range of work, this range
itself is not so restricted as to negate
work capability for substantial gainful
activity. As with the other factors, the
functional level of work which an indi-

vidual can perform is not, in itself, de--

terminative of disability but must be
considered in conjunction with the in-
dividual’s age, education and work ex-
perience. .

Appendix 2 considers the functional
level of work which an individual can
perform in relation to the individual’s
age, education, and work experience.
Various combinations of these Iunc-
tions -are arranged to direct a conclu-
sion as to whether the individual is
disabled. Where findings of fact as to
the individual’s remaining functional
capacity, age, education and work ex-
perience coincide with the criteria of a
specific rule, the indicated conclusion
obtains. Where any one of the individ-
ual findings of fact does not coincide
with a criterion specified in a particu-
lar rule, the rule does not apply in
fhat particular ease and, therefore,
does not direct a conclusion of dis-
abled or-not disabled. In those in-
stances the Appendix 2 rules will pro-
vide a guide for decisionmaking along

with the discussions of each factor in-

the body of the regulations.

If it is found that an individual does
not have the physical-mental capacity
to perform work even at a sedentary
level—the level requiring the least ex-
ertion—disability will be determined to
exist, absent specific evidence to the
contrary (e.g., the individual is work-
ing in substantial gainful activity). (In
such a situation, the individual should
ordinarily have been determined to be
disabled based solely on consideration
of the medical severity of impairment
under Step 2b in the sequential proc-
ess described above.) If, on the other
hand it is found that the individual,
although severely impaired, does have
the physical-mental capacity to per-
form work at some exertional level
(i.e., sedentary through heavy), consid-
eration then must be given, as pro-
vided in the law, to whether “jobs
exist in the national .economy” that
are within the individual’s capability,
- considering his or her residual func-
tional capacity in the light of his or
her age, education, and work experi-
ence. .

As previously set out, the law pro-
-vides that “jobs exist in the national
economy” when they exist in signifi-
cant numbers either in the region
where an individual lives or in several
regions of the country. Further, in de-
fining what constitutes disability,
under sections 223(d) and 1614(a)(3) of
the Social Security Act, the Congres-
sional intent is that where an individ-
ual’s physical or mental impairment(s)
and his or her age, education, and past
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work experience are compatible with
the performance of substantial gainful
activity, the individual cannot be con-
sidered under a disability because he
or she' is unsuccessful in obtaining
work he or she can do; or because
work he or she could do does not exist
in his or her local area; or because of
the hiring practices of employers,
technological changes in the industry
in which the individual has worked, or
cyclical economic conditions; or be-

.cause there are no job openings for

the individual or the individual would
not actually be hired to do work he or
she could otherwise perform. On the
other hand, an individual may be de-
termined to be under a disability if the
individual's physical or mental impair-
ments are of such severity that the in-
dividual is not only unable to do his or
her previous work but cannot, consid-
ering his or her age, education, and
work experience, engage in any other
kind of substantial gainful work which
exists in the national economy.

In view of the provisions of the law
and data which show that significant
numbers of unskilled jobs do exist in
the “national economy” at each of the
levels of required exertion from seden-
tary through heavy and very heavy,
an individual would not meet the re-
quirements for disability if the individ-
ual has the residual functional capac-
ity to do work at any of these levels
and the individual’s vocational capa-
bilities, considering his or her age,
education, and work experience, are
not so adverse as to preclude his or
her ability to engage in such work.
Thus, for example, an individual who
retains the physical ability to do a
wide range of light work, who is not of
advanced age, and is able to communi-
cate, read, and write on an elementary
level, would generally be considered to
still be in the competitive labor
market for light, unskilled work, de-
spite the absence of special experience
or skills, This is a longstanding guide
used by social security disability pro-
gram adjudicators and has been avalil-
able in administrative issuances.

‘Within the context of the preceding
discussion concerning the overall
impact of vocational conslderations in
assessing disability, the expanded reg-
ulations also provide speclfic rules for
assessing each of the vocational fac-
tors of age, education, and work expe-
rience. The bases for these rules are
discussed below:

AGE

Reference sources and materials
dealing with chronological age in
terms of vocational relationship deal
principally with employment and re-
habilitation activities, basing their
conclusions mainly on the rate of par-

. ticipation in the labor force, the un-

employment rate, duration of unem-
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ployment, and the proportion of hires
to applicants. It appears from such
materials that the “older worker” is
usually considered as an individual 45
years of age and older. See, for exam-
Dle “Services to Older Workers” by the
Public Employment Service May
1957), page 9; Training and Employ-
ment of the Older Worker, Recent
Findings and  Recommendations
Based on Older Worker Experimental
and Demonstration Projects by Sarah
F. Lelter (February 1968), page 1 and
2; The Produclive Years Age 45-65 (un-
dated) published by the National Asso-
clation of Manufacturers; Meefing the
Manpower Challenge of the Sixties
with 40-plus Workers, a November
1960 Department of Labor publication,
Dage 12. .

It is further noted in publications
that age 55 represents a critical point
in the attempts of “older workers” to
obtain employment. See, for example,
A Survey of the Employment of Older
Workers (1965) by the State of Califor-
nia, Department of Employment and
Citizens’ Advisory Commiftee on
Aging, page 96; The Vocetional Adjust-
ment of the Older Disabled Worker, A
Selective Review of the Recent Litera-
ture, by Herbert Rusalen, Ed. D (a
study for the Vocational Rehabilita-
tion Administration), pages 9, 10, and
12; Services to Older Workers by the
Public Employment Service May
1957).

In viewing the overall implications
of the data in the sources cited, if
must be recognized that there is a
direct relationship between age and
the likelihood of employment. Howev-
er, the statutory definition of disabil-
ity provides specifically that vocation-
al factors must be viewed in terms of
their effect on the ability to perform
Jobs rather than the ability to obtain
Jobs—in essence, in terms of how the
progressive  deteriorative changes
which occur as individuals get older
affect thelr vocational capacities to
perform jobs. Since no data or sources
are available which relate varing spe-
cific chronological aggs to specific vo-
cational limitations for performing
Jobs, it has been necessary to analyze
and interpret the available age—em-
ployment data to ascertain a point
where it would be realistic to ascribe
vocational limitations based on chron-
ological age.

Prior experience of the Social Secur-
ity Administration in determining
when age msakes a difference in dis-
abllity determinations has also been
considered, e.g., as shown in the Social
Security Discbility Applicant Statis-
tics/1970 published by the U.S. De-
partment of Health, Education, and
Welfare, Social Security Administra-
tion, Office of Research and Statistics,
September 1974, as well as the Veter-
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-ans Administration Schedul:
rating disabilities (38 CFR 4.17).
In this respect, while the data re-
flect employment problems as develop-
ing at age 45, they recognize that this-
problem becomes significantly intensi-
fled at age 55. It is at this point, age

for

55, where it can reasonably be antici--

pated, therefore, that the deteriora-
tive changes which occur in-older per-
sons which affect vocational capacities
would most likely occur. Further, the
vocational adversity of age 55 was rec-

" RULES AND REGULATIONS

creasing adversity of age within the
scope of consideration of this factor in
social security disability adjudication
are intended as specific indicators, but
are not intended to be applied me-
chanically in borderline situations. *

~ EDUCATION
Formal education: is given adjudica-

tive weight to the extent- that it re-

Iates to an individual’s ability to meet
reasoning abilities, ldanguage, and
arithmetical requirements of jobs.

ognized in Report of the 1971 Advisory - Reasoning ability would affect the in-
Couneil on Social Security published dividual’s ability to follow instructions
.by the U.S. Government Printing and make judgments in a work situa-

Office, April 5, 1971; and age 55 has al-
ready gained Congressional recogni-
tion in legislation establishing special
provisions for disability because of
blindness (see section 223(d)(1)(B) of
the Social Security Act). -

Thus, from the standpoint of chron-

tion. Language competence relates to
ability to read, write, and speak. The
inability to meet the language require-
ments at an elementary level would re-
strict even the number of unskilled
Jjobs a person would be able to do. Sim-
ilarly, the inability to perform simple

ological age, the proposed .amend- calculations in addition and subtrac-
ments reflect age 55 and over as ad- tion would represent vocational re-
vanced age representing the point strictions in performing some un-
when age could be expected to be an skilled jobs. On the other hand, the
adverse consideration in determining Dictionery of Occupational Titles,
. an individual’s vocational adaptability - third edition, and particularly the sup-
to work differing from that of his or - plement thereto, Selected Characteris-
her past experience. This designation #ics of Occupations published by the
of age is an expectancy only and not Department of Labor, reflects that in-
an arbitrary limit and may not be cru- dividuals with basic competences in
cial in a particular case. Indeed, what- speaking, reading, writing, and making
ever diszdvantage “advanced age” may simple calculations do have the educa-
have gernerally may be offset in a spe- tional capabilities for performing un-
cific case by an advantage such as gskilled work. The Occupational Out-
skills or training, Further, no general Iook Handbook, published by the
application or inferences are intended Bureau of Labor Statistics (page 778,
regarding employer hiring practices 1970-1971 edition and page 764, 1974-
with respect to age. (The Age Discrim- 1975 edition), also reflects that people
ination in Employment Act of 1987 who have less than a high-school edu-
prohibits discrimination in hiring” cation and no previous experience
practices because of ‘age.) As.noted often can qualify for unskilled jobs.
earlier, employer hiring practices, re- Other materials indicate similar corre-
gardless of their legality, are excluded lations and reflect that employability
from consideration in social security tends to increase with education. See,
disability adjudication. The ultimate for example, in the Occupational Out-
finding of whether an individual of ad- Jook Handbook, published by the
vanced age can or cannot reasonably :Bureau of Labor Statistics (1974-1975
be expected to adjust to work other edition), the section within each occu-
than that which the individual has pational listing entitled “Training,
performed in the past,'is dependent Other Qualifications, and Advance-
upon an evaluation ‘of the extent of ment,” for example, see page 764; The
the individual’s limitations resulting Long Term Unemployed, Educational

from medically determinable impair-
ments in interaction with his or her
age, education, training, past work ex-
perience (or lack of work experience),
and skills. .

In addition, these a.mendments take
cognizance of the fact that the voca-

Attainment (October 1964) published
by the Manpower Administration of
the Department of Labor in coopera-
tion with the Oklahoma Employment

"Security Commissioner (pages vi, and

18); Monthly Labor Review of January
1974, an article entitled “Educational

tional impact of age does not abruptly Attainment of Workers, March 1973”
change from a favorable to an adverse (pages 58-61); Automation Manpower
vocational consideration precisely at Services Program Report by the New
the point of attaining age 55. There- Jersey State Employment Service enti-
fore, the proposed amendments pro- tled “The ‘Uack’ Worker, The Impact
vide for consideration of a lesser, but of His Job Loss 2% Years Later (De-
nevertheless significant, degree of vo- cember 1965) (pages 14 and 15); 4
cational adversity as advanced age is Survey of the Employment of Older
approached. The chronological ages Workers (1965) by the State of Califor-

shown in the Appendix 2 Rules (45, 50,
55, .60) as representative of the in-

nis, Department of Employment and

-Citizens’ Advisory Committee on

-9

Aging; The Impact of Technological
Change in the Meatpacking Industry,
published by the Division of Employ-
ment, Department of Labor in March
-1966 (page 16), Illiteracy as an adverse

.factor has also been discussed in cer-

‘tain sources (e.g., Rehabilitation of the
Aging prepared by Portland State Col-
lege under auspices of Vocational Re-
habilitation; Monthly Labor Review,
September 1972, an article titled “How
Employers Screen Disadvantaged Job
Applicants’).

- An education of high school level or
above may serve as a partial substitute
for loss of physical capacity, il.e.,
better educated individuals are more
likely to be engaged in sedentary and
professional jobs. Thus, they are not
as likely to apply for benefits or to be

. classified as disabled. In support of

this, the data do not show the better
educated to be heavily represented
among the disabled; see, for example,
Social Security Disability Applicant
Statistics/1970, DHEW Pub, No. (SSA)
75-11911, pages 45, 46, 47, tables 18, 19,
and 20.

In viewing the overall implications

of the data in the sources cited, it .

must be recognized that there is a
direct relationship between the level
of education attained and the likell-
hood of employment. These sources
indicate that young people who have
less than a high school education and
no previous work experience often can
only qualify for employment in un-
skilled jobs such as kitchen workers,
dishwashers, or construction laborers.
Also, it is noted that individuals with
the least schooling tend to have the
most unemployment. In the blue
collar classification, skilled workers
tend to have a higher educational at-
tainment than semi-skilled workers. In
the white collar classification, most
employees are high school graduates,
Additionally, upon becoming unem-
ployed or laid off, individuals with at
least a high school education have
better success in finding new employ-
ment. As a corollary, the chronically
unemployed tend to be functional illi-
terates since most employers require
that prospective employees at least be
able to read and write. This is true
even in the case of some, unskilled
work.,

Thus, it can be seen that employabil-
ity tends to increase and unemploy-
ment tends to decrease as the level of
education increases. Increasing adapt-
ability to changing working conditions
and acquisition of more readily trans.
ferable skills occurs with increased
education. Further, individuals who
lack an adequate education, especially
if they are illiterate, may be excluded
from consideration for jobs which re-
quire a specified minimal educational
background, even though these indi.
viduals might meet all other job quall.
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fications. In considering the impact of
education in social security disability
adjudication, judgments must be made
beyond-the mere use of the number of
grades of formal schooling an individ-
wal has achieved. In applying the
Rules in Appendix 2, the factor of edu-
cation must represent the individual's
demonstrated competences in -addition
to or instead of a particular number of
years of formal schooling or a lack of
formal schooling.

WORK Exrmrancr:

An individual’s past work experience
is considered as demonstrating. most
persuasively the kinds of work and
skill level at which an individual is
qualified to perform. In the regula-
tions, previous experience, particularly
if it resulted in work skills that are
transferable to other jobs, is treated as
a substantial vocational asset in ac-
cordance with sources which reflect
that workers with skills tend to have
fewer and shorter periods of unem-
ployment and that skilled workers are
often in demand even at age levels
when some workers without acquired
skills are experiencing difficulty in the
labor market. Some of these sources
are; Counseling and Placement Serv-
ices for Older Workers (September
1956) published by the Department of
Labor, Page 4, Section C.2.c; page 12,
No. 14; page 15, No. 8, page 77, Section
" H.1; A Survey of the Employment of
Older Workers 1964, published by the
State of California, Department of
Employment and Citizens Committee
on Aging, Page 9, Section B.1; Page 10,
under the heading “Experience”; Page
49, Section A.; Page 70, Section 2.a.;
and Services to Older Workers by the
Public Employment Service (May
1957), published by the U.S. Depart-
ment of Labar; Page 47, Section C.
However, to be under a. disability an
individual must not only be unable to
do his or her customary work but also
must be unable to do any other kind
of work that exists in significant num-
bers in the national economy., Al-
though past work experience provides
an individual with familiarity with cer-
tain work environments, as previously
noted the third edition of the Diclion-
ary of Occupational Titles, and other
sources identify many unskilled jobs
in the national economy at all levels of
exertion which do not require skills or
previous work experience, and even in-
dividuals without past work experi-
ence may vocationally qualify for such
jobs. Notwithstanding this fact, the
expanded regulations do recognize
that where the applicant has had no
prior work experience (a significant
number of applicants for Supplemen-
tal Security Income benefits fall in
this category) this is an adverse voca-
tional factor which must be taken into

RULES AND REGULATIONS

consideration, particularly for individ-
uals of advanced age.

PouBLic COMMERTS

Over 2,800 comments have been re-
ceived on these amendments following
their publication as a notice of pro-
posed rulemsking (NPRM) in the Fep-
ERAL REGISTER, Volume 43, No. 45 on
March 7, 1978, beginning at page ™9284.
Some of those who hed comments
were supportive of the regulations.
Others feared that the substance of
the amendments is new and intended
primarily to deny benefits to disabled
individuals in order to save trust fund
moneys. The majority of commenters
were concerned that the amendments
represented new policles which were
intended to pay many persons who
would not now qualify for disability
benefits, thereby adversely affecting
program financing.

The policies, definitions and rules
set out in the regulations reflect exist-
ing policies. We believe that the regu-
lations will not have any significant
effect on the current allowance-denial
rates. Rather than abridge claimants’
rights, the regulations will provide in-
formation about the applicable rules,
and will promote more equitable, con-
sistent and understandable decisions.

Many of the comments raised issues
which were answered in the preamble
to the NPRM published on March 7
(43 FR 9284). Since the issues in these
comments were addressed in the
NPRM and changes were made in re-
sponse to the ones that were accepted,
the repetitive comments are included
in this preamble only where helpful in
responding to new comments, or
where there are significant variations.
We regret, however, that some of the
repeated comments reflect some mis-
conceptions that have persisted de-
spite frank discussions. Some addition-
al changes have been made in the
amendments as a result of the com-
ments currently received. However,
these are mostly of a clarifying nature
and do not change the substance of
the regulations. For example, several
cross references to related disability
regulations (including those concern-
ing “substantial gainful activity”)
have been added and certain complex

sections subdivided to make them

more readily understood.

Because of the volume of comments,
we have not provided individual re-
sponses. The following discussion sorts
the comments into broad categorles
and responds to the issues raised.

1. Public Perceptions of the Nature
and Effect of the Regulations
Issues

Several commenters requested that
the regulations be withdrawn or ex-
tensively modified on the basis that
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“everyone has expressed opposition to
their publication.”” Some continued to
suggest that the Social Security Ad-
ministration (SSA) was introducing at
least a “limited’” average man concept.

Fears were also expressed that the .

regulations will cause 2 crisis in hear-
ings, appeals and judicial review, lead-
ing to delays of decisions for claim-
ants, and that administrative law
judges (ALJ's) and other decision-
makers will make preconceived deci-
slons. It was further suggested that
additional instructional material will
be needed for Federal and State adju-
dicators, new pamphlets for the public
and more detailed notices of findings
of not disabled at the initial and re-
consideration levels.

Several sald that it will become nec-
essary for claimants to be represented
by attorneys, while others believed
that the regulations will encourage
fraud, discourage people from self-im-
provement, and result in more findings
of disabled for minority groups. An-
other writer asked what part of SSA’s
disability caseload will be affected by
the regulations.

Response

The bulk of the public comments on
the regulations have been from two
distinct sources: (1) A coordinated-re-
sponse form claimant advocacy groups
who fear that the regulations are in-
tended to “deliberalize” the disability
program at the expense of disabled
persons in order to save trust fund
moneys; and (2) a large response (over
2,500) generated by a syndicated news-
paper column and related articles

- which plctured the regulations as a

“liberalization” intended to pay bene-
{its to nondisabled persons and thus
cause the trust funds to go broke.
- The two main groups of com-
menters, while both objecting to the
proposed regulations, are on opposite
sides regarding the direction they be-
lieve the disability program will and
should take. Actually, the regulations
as reflective of longstanding policies
are neither intended nor expected to
make the disability program more or
less liberdl. They are in accordance
with the Soclal Security Act and legis-
1ative history, and intended only for
the purposes set out in the NPRM.
Contrary to many of the com-
menters’ concerns about “liberaliza--
tion” of the program, the requirement
of the law that a severe medically de-
terminable impairment must be pre-
sent for any finding of disability has
not been changed. In fact, the regula-
tions reemphasize the primary impor-
tance of the individual’s impajrment.
These concerns arose mainly from
newspaper articles which indicated
that an inability to add and subtract,
advanced age, Inability to adjust to
new work or inability to communicate
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in English would replace consideration
of a severe impairment to qualify per-
sons for disability benefits. Since this
information (upon which over 2,500
commenters relied) was faulty, this
preamble does not include -discussion
of each of the items erroneously’ de-
scribed as replacing a severe impair-
ment as the basic requirement for dis-
abllity benefits. However, these com-
ments were not ignored. We individ-
ually considered and acknowledged all
of the comments received, sent copies
of the NPRM to those who requested
them, and provided additional infor-

mation in response to mail and tele--

phone inquiries. It is hoped that these

efforts have helped achieve a better

understanding of the regulations.
Regarding “deliberalization” of the

program, some of the continued fears

about an ‘“‘average man” approach in
place of individualized adjudication
appear to result from an emphasis on
the tables in Appendix 2 to the exclu-
sion of the rest of the regulations.
. These tables cannot be applied, and
should not be read, out of context.
The explanatory material, definitions
and guides in the regulations must
also be considered, and adjudication
must proceed in a sequential manner
as set out in the regulations. In follow-
ing this sequence and considering all
appropriate factors, individualized ad-
Judication is assured as in the past.

ALJ’s and other decision makers are
aware that a person’s impairments can
worsen or improve with the passage of
time and that thorough- individual
consideration of all applicable factors
is necessary in each claim. Decision
makers are expected to use the regula-
tions as they are published, which will
improve decision making rather than
lead to pre-conceived decisions, or the
disregarding of evidence or other
misuse of the tables in Appendix 2.

As in the past when such major reg-
ulations as those on medical criteria
and substantial gainful activity were
issued, SSA will hold training sessions
and publish instructions for personnel
in the disability program, as well as
issue .any appropriate pamphlets’ or
other materials for the general public
and revise notices as appropriate.

These regulations do not address the
basic medical aspects of disability eval-
uation, the nature and sufficiency of
signs, symptoms and laboratory find-
ings reported; these are at least as
complex as vocational factors and are
the basis of the assessment of the

claimant’s residual functional capacity -

which, in turn, provides the setting for
evaluation of age, education and work
experience. This is the same as before.
However, the regulation set out and
defined in a single source the long-
standing guides for evaluating the vo-

cational factors in context with the in- -

dividual’s residual functional capacity,
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making -this material more readily
available in detail to'everyone.
Therefore, we do not agree that a
person could not prosecute his or her
own disability claim or would be likely,
because of these regulations, to need
attorney. representation more than-in
the past, Further, the denial notice at

each.adjudicative level clearly informs .

the claimant of appeal rights and, if a

claimant expresses interest in having

representation, he or she is told about

the right to be represented; how to ap-

point a representative; what a repre-

" sentative may do; and fee regulations.

. While in the short run delays in
claim processing could result if the
courts decide to make wholesale re-
mands, this would have to be dealt
with at the appropriate. time and the
inconvenience to claimants minimized.
Such possibilities are- not unique to
these regulations and do nof obviate
their need. Further, the regulations
have a 90-day delayed effective date to
help prepare for their implementa-
tion.

Previous publications of regulations
setting out disability criteria, such as
the medical listings and the substan-
tial gainful activity (SGA) criteria, did
not result in an increase in fraudulent
statements by claimants or their rep-
resentatives, and it is not anticipated
that these regulations will either. Any
significant increase in misstatements
would result in a review of documenta-
tion policies. With respect to the possi-
bility that the regulations will nurture
of lack of motivation for a person to
become better educated or skilled, it is
emphasized that the .presence of ad-
verse vocational factors without a
severe physical or mental impairment
does not warrant a finding of disabled.
. The longstanding policies for the ad-
judicative consideration of age, educa-
tion and work experience apply equal-
ly in consideration of all individuals
who are severely.-impaired. These poli-
cies,- which reflect an individualized
adjudicative approach, apply regard-

less of where a severely- impaired |

person may live. Otherwise the disabil-
ity program, which is national in
scope, would not treat impaired per-
sons living in different areas,.or per-
sons who might move to other areas,
in the same manner. Each claimant
will receive a determination that re-
flects the facts in his or her case. How-
ever, the regulation will help to assure
consistent results for claimants with

-similjar factual situations.

"We are aware that there have often
been greater concentrations of individ-
uals in particular areas or groups who
may be more poorly educated, unable
to communicate in English or less
skilled, and that such individuals who
are severely impaired may be more
likely to be found disabled. However,

they will not be paid disability bene-

fits on the basis of their residence or
cultural background, but on the basis
of & severe impairment and the exist-
ence -of adverse vocational factors. As
stated in existing policles and as re-
flected in these regulations, disabled
individuals are pald benefits regard.
less of where they live, from where
they. may have come, or how many
other disabled individudls may have a
similar background or residence. Ex-
amples of some areas in which greater
numbers of persons with adverse non-
medical factors have been found in the
past include Puerto Rico, some Indian
reservations, parts of Alaska, Appala-
chia, cities where disadvantaged or
newly arrived groups have congregat-
ed, and other urban and rural areas,
The fact that SSA’s policles have rec-
ognized these realities in the past
would indicate no expected overall
change in allowance/denial rates.

Figures were distributed at the
public meetings which SSA held in
Baltimore (41 FR 51471), Dallas, and
San Francisco (42 FR 8223), about
title II cases processed in Fiscal Year
1976 which show that, on the init{al
level, of 948,180 worker claims proc«
essed that year 91,969 individuals were
found not disabled because they could
do other work; while 116,088 were
found disabled because they could not
do other work. This is the type of case
covered in these regulations. The re«
mainder of the cases were decided on
purely medjcal and other bases, Ap-
proximately the same distribution
exists for other years.

IX. Procedures Used in Promulgating
the Regulations

Issues

Two writers stated that additional
public meetings should be held to dis-
cuss the NPRM responses to the Issues
raised in public comments. Others
asked for an additional extension of
the public comment period. Ong com-
menter suggested that lower-ranking
officials have been remiss in not pre-
senting the views opposed to the regu-
lations to the Commissioner of Social
Security and the Under Secretary of
HEW, and requested a meeting with
them. Another writer noted that all
questions and comments resulting
from the public meetings and respond-
ed to in the NPRM were from individ-
uals and groups who feared the regu-
lations were more restrictive than past
policies, and inquired if any attempt
hid been made to obtain comments
from persons with the opposite view—
that the regulations are more liberal
and will, therefore, result in benefits
being paid to more people than before.

Response

We have tried to obtain as much
public imput over as broad a spectrum
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as possible through publicizing the
regulations and inviting comments. To
this purpose, the public meetings held
in Baltimore, Dallas, and San Francis-
co were announced in the FEDERAL
RecISTER and in press releases, invit-
ing everyone-to attend and to provide
comments. In addition, public com-
ment periods were provided following
the meetings. Since most of the per-
sons who attended the meetings repre-
sented claimant advocacy ‘groups, the
comments addressed in the NPRM
were largely in response to their con-
cerns.

Publication of the NPRM with at-
tendant publicity represented an addi-
-tional effort fo expose the proposed
regulations to as much public serutiny
as possible, and to encourage everyone
to submit any comments they might
wish to make. The extension of the
NPRM comment period for an addi-
tional 30 days to allow more time for
public comments was also announced
in the FepERAL REGISTER (43 FR 19238)
and in press releases. Further, repre-
sentatives of groups opposed to the
regulations have had access to SSA
documents, and have met with the im-
mediate staffs of both the Commis-
sioner and Under Secretary. All views
expressed during these meetings have
been presented fully and accurately to
top°SSA and HEW staff.

Several changes were made in the
NPRM as a result of views expressed
in the public meeting and the written
comments which were received there-
after. In light of more than ordinary
efforts fo seek and accommodate
public participation, and since there
have been no significant changes in
the regulations on SSA’s own motion
after the public meetings, there is no
present need for additional publicity,
meetings or extensions of public com-
ment period. We believe that full op-
portunity to comment has been of-
fered, and that the full range of com-
ments on these regulations has now
beeg received and carefully consid-
ere

I ’SAA’s. Experience, Data and
Studies Used to Sugpport the Regula-
tions -

Issues

One commenter stated that SSA has
misled the public about the regula-
tions being merely an elaboration of
longstanding policy, .and that a new
NPRM should be issued with deletions
of any such references. Another com-
menter stated that the regulations
have not been used in the past in any
form which is entitled to any weight
in rulemaking. Some writers suggested
that SSA used references to experi-
ence as a substitute for data, evidence
and careful study; and one requested
an opportunity to cross-examine social
security employees having knowledge
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of SSA’s adjudicative experlence and
data relied upon in the proposed regu-
1ations. *

In related questions, writers asked
how quality control results were used
in tésting the regulations, and what
data support the use of the 15 year

. period for consideration of an individ-

ual's past work. Also, some com-
menters repeated statements that sci-
entific pretesting of the regulattons
should have been done.

Response

In promulgating these regulations,
the Secretary Is exercising- statutory
rulemaking authority to put into the
regulations a construction that has ex-
isted for many years. While extensive
background and experience is not re-
quired for such publications, SSA
does, in fact, have considerable agency
expertise developed over many years.
Organizations and professions com-
monly recognize the value of experi-
ence even though it may not always be
presented in statistical form.

Experience with the adjudicative
policies set out and elaborated upon in
the regulations is commonly held
knowledge by thousands of past and
present State and Federal employees
who have worked in the soclal security
disability program. Further, inspection
of SSA files under the Freedom of In-
formation Act showed the policy
system reflected in the regulations to

not be of recent origin. Accordingly, *

we do not believe that cross-examina-
tion of present SSA personnel as to ex-
perience or other subjects is elther
necessary or appropriate.

The data used in the evolution of
the policles over the years are largely
in the public domain. While data and
reference materials have been used as
appropriate, it must be borne in mind
that SSA has had to create policy in
several areas of the disability program
that is different, by law, from other
Governmental and private disabllity
programs.

As stated in the NPRM, the 15-year
period established as a limitation for
considering past work is designated es-
sentially as a safeguard in the interest

of the disability claimant. While the .

law speaks only of “previous work,”
there is obviously some doubt that a
claimant should be denied disability
benefits on the basls that he or she
could still functionally engage in some
particular job held many years in the
past, or because of skills he or she ac-
quired at that time which have not
been used since. The 15-year gulde s a
longstanding policy which was adopt-
ed many years ago during the evolu-
tion of the disability policy system,
and has been followed since.
Continued suggestions that the reg-
ulations be pretested apparently re-
sulted from beliefs that the regula-
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tions reflect new policies. While, as
noted in the NPRM, we do not consid-
er pretesting necessary because of ex-
pectations based on long experience,
we plan to monitor the disability pro-
gram to make sure there are no un-
foreseen effects. Quality control find-
ings, which were noted during the evo-
lution of the policy system will be a
part of the monitoring effort.

One organization commissioned a
study of the proposed regulations and
submitted the study report as support-
ing their comments, including the
major criticisms of the regulations
which they and others have advanced.
A thorough study by qualified SSA
professionals revealed that the organi-
zation relied to some extent on faulty
premises in making their ‘comments.
Thus most of the commissioned study
conclusions were not applicable. The
commissioning organization was pro-
vided directly with SSA's detailed
analysis and discussion of the conclu-
slons of the study. While the lengthy

professional evaluation could not be .

readily included in this preamble, it is
available upon request.

IV. Definition of Impairments as
“Not Severe”

Issues

Several commenters questioned the
use of the term “not severe.” One sug-
gested that the term indicates a
change in the definition of disability,
while another believed it could be seen
as a device to limit entitlement. A
writer stated that, instead of the nega-
tive wording, “A medically determin-
able impairment is not severe if it does
not significantly limit an individual’s
physical or mental capacity to perform
basic work-related functions,” the defi-
nition should be given in the positive
terms, “A severe impairment is one
that significantly limits an individual’s
physical or mental capacity to perform
basie work-related functions.”” Another
commenter believed that it would be
simpler to say that an individual can
be found not disabled on medical con-
slderations alone when the impair-
ment does not prevent heavy work.

Still another writer, not questioning
the concept itself, pointed out that in
regulations sections  404.1502(2)/
416.902(a), the phrase “absent evi-
dence to the contrary” at the end of
the sentence is misplaced and implies
that, where medical considerations
alone justify a finding of no disability,
something other than medical evi-
dence can justify a finding that an in-
dividual is under a disability.

Response

The definition, “A medically deter-
minable impairment is not severe if it
does not significantly limit an individ-
ual's physical or mental capacity to

FEDERAL REGISTER, VOL. 43, NO. 229—TUESDAY, NOVEMBER 28, 1978



55358

" perform basic work-related functions”
is a clarification of the previous regu-
lations.terms “a slight neurosis, slight
impairment of sight or hearing, or
other slight abnormality or a combina-
tion of slight abnormalities.” Both
have a negative sense and are related
to the requirement of the law that, for
impairments to be disabling, they
. must be “of such severity” as to pre-
‘vent the claimant from doing previous
work and, considering age, education
and work experience, prevent the indi-
vidual from engaging in any kind of
substantial gainful work which exists
in the national economy. The discus-

sion on pages 9296 and 9297 of the-

NPRM shows that there is no inten-
tion to alter the levels of severity for a
finding of disabled or not disabled on
the basis of medical considerations
alone, or on the basis of medical and
vocational considerations. Negative
phrasing of this concept is more useful

in evaluating disability than affirma-

tive terms would- be. With respect to
the suggestion that’a “not severe” im-
pairment be defined as one that does
not: prevent heavy work, it cannot be
adopted because such a definition
would not:pertain to loss of mental
function and all other nonexertional
impairments.

‘We are appreciative of the writer’s
calling our attention to the possible
misconstruction that could occur of
the wording in  §§404.1502(a)/

416.902(a), which has been changed to, °

“Medical evidence (i.e., signs, symp-

toms, and laboratory findings) alone

can justify a finding.that an individual
is not under a disability, or absent-evi-
dence to the contrary, that an individ-
ual is under a disability.” -

V. Consideration of Medical Factors
before Consideration Is Given to Voca-
tional Factors

Issues

Several commenters sftated that -

there should be no “gray areas” of dis-
ability decisions, that people are
either dlsabled or not disabled, and
that this can be determined on a medl-
cal basis alone, without considering
age, education, and work experience.
One commenter wished to have a defi-
nition of “erratic or irregular” as used
in the preamble response on page 9299
of the NPRM. Another writer stated
that pain should be considered a non-
exertional impairment along with
mental, sensory and skin mpairments
Somewhat in the same vein, one com-
menter observed that, under case law,
SSA must consider the claimant’s sub-
jective evidence not only of pain but
also of his or her exertional abilities.
One writer was concerned that “evi-
dence of record” as used in regulations
sections 404.1505(2)/416.905(a) not be
construed as preventing the testimony
of witnessess at a hearing. Several
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commenters stated that the regula-
tions are vague about the extent, if
any, of ‘their application to nonexer-
tional impairments. One questioned
whether the definitions of functional
levels_take any notice of particular
functions that may be critical to one
range of work but not another. Others

- questioned whether Appendix 2 rules

are intended to apply if there are addi-

tional limitations such as in pushing,:
‘pullmg gripping, " bending, stooping,

etc
Some commenters suggested that

the regulations result in shifting the

burden of proof from the Secretary to
the claimant where the claimant has
nonexertional impairments. Two writ-
ers believed that since, under ‘title
XV, the Government will pay: for
medical evidence of record as well as
for tests' and consultative examina-
tions, regulations sections 416.902 and
416.905 should be cross-referenced and

expanded to include a detailed discus-

sion of medical evidence.
- Response

Under provisions of the law, medical
considerations alone are the bases for
determining whether disability exists

for the statutorily blind; widows; wid-.

owers; surviving divorced wives; and
children below age 18 under the sup-
plemental security income program.
For other disability applicants and
beneficiaries, the law' provides that
age, education and work experience be
considered. Thus, where a decision
cannot. be made on medical factors
alone these regulations set forth the
guides and rules to be used to arrive at
a finding of disabled or not disabled
considering age, education and work
experience in conjuction with the per-
son’s residual physica.l and mental ca-
pacities.

The phrase “the capacity for such
functions only on an erratic or irregu-

lar basis,” on page 9299 of the NPRM,

relates to the heading, “Residual func-
tional capacity, maximum sustained
work capability,” of Tables No. 1, 2,
and 3 in Appendix 2. An erratic or ir-
regular basis refers to a person’s in-
ability to’ sustain work-related activi-
ties in terms of an ordinary work day
on g continuous day-to-day basis.

- In regulations §§ 404.1501(c)/
416.901(c) which are not being amend-
ed at this time a physical or mental
impairment is defined as “an impair-
ment that results from anatomical,
physiological or psychological abnor-
malities which are demonstrable by

medically acceptable clinical and labo-

ratory diagnostic techniques. State-
ments of the applicant, including his
own description .0of his impairment
(symptoms) are, alone, insufficient to
establish the presence-of a physital or
mental impairment.” Signs and labora-
tory findings must be considered to-

gether with symptoms in determining
the nature and extent of an impalir-
ment, as explained in previous regula-
tions §§404.1506/416.906, now renum-
bered §§404.15617/416.917. Symptoms
such as pain, fatigue and shortness of
breath enter into evaluation under the
Listing of Impairments in Appendix 1
and are also consideréd when deter-
mining a claimant’s residual function-
al capacity for use in a‘medical-voca~

.tional decision. Thus, pain and other

symptoms are constituents of an im-
pairment, not impairments by them-
selves, and are given recognition in
Tables No. 1, 2 and 3 in Appendix 2, as
elements of residual functional capac-
ity when the impairment with which
fhey are assoclated is one that limits
exertional capability to sedentary,
light or medium work. Guidelines are
also provided for considering limita-
tions within ranges of work, including
any additional limitations imposed by
nonexertional impairments,

“Bvidence of record” as used in regu-
lations §§ 404.1505(a)/416.905(a) is not
meant to prevent the testimony of wit-
nesses at a-hearing, whether the sub-
ject is the claimant’s symptoms or any
other matter. Such a construction of
intent is precluded by the regulations
on hearings, particularly §§404.927/
416.1441, 404.928/416.1442, 404.920/
416.1443 and 404.934/416.1446.

Many commenters did not appear to
have a clear understanding of SSA's
use of the term “nonexertional impair.
ment.” Nonexertional limitations in-
volve mental, sensory or skin impair-
ments. Emvironmental restrictions
such as the need to avoid moving ma-

_chinery and unprotected elevations,

avoid breathing certain fumes or dust,
avoid contact with certain substances, -
or avoid extremes of heat or cold, sig-
nificant temperature changes, high
humidity, noise or vibration are also
considered, as well as restrictions in
postural or manipulative abilities. All
limitations which result from medical-
ly determinable impairments are con-
sidered in assessing residual functional
capacity as illustrated by the examples
in § 201.00¢h) of Appendix 2.

‘Where a person has nonexertional
(or additional exertional) limitations,
the ranges of work he or she can per-
form (sedentary to very heavy) are di-
minished by exclusion of the particu-
lar occupations or kinds of work
within those ranges that entail use of
the abilities which the person has lost.
In some cases, the exclusion will have
a negligible effect, still leaving a wide
range of work capability within the
functional level; while in others the
range of possible work may become 50
narrowed that the claimant does not
have a meaningful employment oppor-
tunity. Different types of functional
loss may be more critical to some exer-
tional levels than to others; e.g., loss
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of fine dexterity would narrow the
range of sedentary work much more
than it would for light, medium or
heavy work. In the absence of such
other limiting factors, it is presumed
that an individual can also do all lesser
ranges of work. :

Nonexertional limitations are dis-
cussed in §§404.1505(¢),(d)/416.905(c),
(d) and -404.1511(b)/416.911(b) of the
regulations as well as §§ 200.00(d), (e),
(1), (2) and 201.00¢h) of Appendix 2.
This particular area does not lend
itself to a great degree of specificity,
and judgments are required as in the
past. For example, a claimant who
would otherwise fully meet Rule
201.29 in Table No. 1 is also allergic to
. betroleum derivatives. He or she would
be found not disabled on the basis of
being able to do sedentary occupations
except for those relatively few ones
which require contact with or other
hazardous exposure to petroleum de-
rivatives. However, assuming the exist-
ence of several medically determinable
nonexertional and environmental im-
pairments, or even one critical to the

performance of unskilled sedentary oc- |

cupations in .general, or a large
number of specific occupations of that

" type, the same claimant may be found
disabled.

A person with nonexertional impair-
ments has no different burden of prov-
ing his or her claim than does another
person with only exertional impair-
ments. The burden of proof remains as
established in case law and observed
by SSA. Where the medical evidence
establishes the claimant’s inability to
do vocationally relevant past work, the
Secretary will continue to consider all
the claimant’s work-related physical
and mental limitations, -including
those of a nonexertional nature, in de-
termining what the claimant can do
functionally and what occupational
opportunities in the national econo-
my—if any—there are for a person
who can do only what the claimant
can do.

- We agree with the writers who sug-
gested that regulations §§416.902 and
416.905 should be cross-referred to
each other, as both relate to medical
evidence and the Secretary’s assist-
ance in securing and paying for it. We
have done this, as well as referencing
them to §§416.924 and 416.927, which
also relate to medical evidence under
title XVI. However, expansion and
elaboration upon medical evidentiary
standards is not within the scope of
these regulations.

VI. Age as an Adrudzcatwe Consider-
ation
" 'Issues - '

Several commenters expressed the
belief that the age criteria of '45, 50,
- 55, and 60 are arbitrary and rigid
break-off points which will cause dra-
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matic shifts in adjudicative results due
to the passage of a few days or
months, Having the same view, a
writer stated that, when age has been
critical to the decislon of denial, the
applicant should be notified to reapply
for benefits upon reaching the critical
age. Another commenter wrote’that
the use of these age criteria Is unjust
to some minority groups because the
life spans of members of some minor-~
ities are shorter than the national
average and, thus, these persons would
not have an opportunity to qualify for
disability benefits. In contrast, several
writers believe that age 55 is too
young to be defined as “advanced
age,” since most persons continue to
work after age 55, and there is recent
legislation raising the mandatory re-
tirement age to 70.

Response

The discussion’of age on page 9289
of the NPRM refers to the publica-
tions relied upon when policy was

being formulated. As stated there, the -

“older worker” is usually considered as
an individual 45 years of age and
older, while age 55 represents a critical
point in the attempts of “older work-
ers” to obtain employment. At age 65,
of course, the “older worker” can qual-
ify for unreduced social security re-
tirement benefits. Between these 10-
year increments, the regulations in-
clude ages 50 and 60 resulting in & 5-
year gradation of age distinctions
which better recognizes progressive
difficulties.

We acknowledge that there are no
conclusive data which relate varying
specific chronologial ages to specific
physiologially-based vocational limita-
tions for performing jobs; this was a
pioneering effort by SSA due to the
unique nature of its disabllity pro-
gram. Although ages 45, 50, 55 and 60
may be consldered by some as too
sharply defined as points in a progres-
sion of increasing difficulties, the con-
cept of adversity of the aging process
for severely Impaired persons ap-
proaching advanced or retirement age
is not arbitrary. On the one hand, age
may not be crucial in a particular case;
on the other hand, where age is criti-
cal to a declslon, recognition is taken
of increasing physiological deteriora-
tion in the senses, joints, eye-hand co-
ordination, refiexes, thinking process-
es, etc., which diminish a severely im-
paired person's aptitude for new learn-
ing and adaptation to new jobs.

With respect to the possibility of ri-
gidity and dramatic shifts in adjudica-
tive results due to the passage of a few
days or months, we state on page 9289
of the NPRM that ages 45, 50, 55 and
60 are intended as specific indicators
but are not intended to be applied me-
chanically in borderline situations;
this was repeated on page 9300. SSA
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practice over the years, in fact, has
been in agreement with .the com-
menter that the passage of a few days
or months before the attainment of 2
certain age should not preclude a fa-
vorable disabllity decision. In response
to comments that the caution in the
preamble should be included in the
regulations, we have modified sections
404.1506/416.906 accordingly.

False expectations of entitlement to
disability benefits could be raised if
SSA were to notify denied applicants
that they should routinely reapply
upon nearing or attaining ages 45, 50,
55 and 60. It must be considered that
{uture circumstances cannot be exact-
ly forecast. While someone will now
have a severe impairment and a voca-
tional background that, combined with
future attainment of a certain age
would qualify him or her as disabled,
the person may recover medicaily,
may acquire new education or work
skills, or may actually be engaging in
substa.nt:ial gainful activity by the
time of attainment of the specified
age. Notices sent to denied applicants
would have fo take these factors into
account and, as in the past, advise the
persons that they may be found dis-
abled if they reapply.

‘We realize that life spans of some in-
dividuals—including members of some
minority groups—are shorter than the
national average. However, unlike re-
tirement programs where benefits
depend upon an individual’s living to a-
particular age, the social security dis-
ability program {s based on the sever-
ity of an individual’s impairment—at
any age. In fact, age is not considered
at all in the bulk of initial allowances
of disabllity benefits. These cases are
declded on the severity of the impair-
ment alone. Where it is necessary fo
consider age, it is one of three addi-
tional factors for consideration and is
never, in itself, determinative of dis-
ability. The severity of an individual’s
impalrment remains as the primary
consideration, and must be the prima-
1y reason for the applicant to be
unable to work.

While most persons continue to
work after age 55 and some work until
age 70 or beyond, these persons are
usually unimpaired or not severely im-
paired. Contrary to some writers’
fears, the regulations do not indicate
that persons “fall spart’” or are unable
to work at age 55; neither do they sug-
gest age 55 as a retirement age in con-
flict with the recent legislation on
mandatory retirement. As discussed in
the NPRM the use of age 55 relates
only to the soclal security disability
program and is not intended for use by
other programs or for retirement
plans. =

VII. Education as en Adjudicalive
Consideration
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‘ Issues

Some commenters wrote that the
regulations on edvcation are defective
in that they do not more clearly ar-
ticulate the need for the adjudicator
to closely  examine asserted grade
levels, and because they believe that
persons with 'a high school diploma
are treated as the equivalent of per-
sons with university degrees. They are
particularly concerned that an educa-
tion received in a school with high
academic standards and excellent re-
sources will not be the equivalent of
one obtained in 2 marginal school with
inadequate resources; and that grade
placement may not be a true indicator
of grade-level achievement. The same
commenters believe that data show
only a straight-line progression be-
tween 'education and an ability to
obtain and perform work; therefore,
they suggest that the educational cat-

egories in the regulations are arbi-

trary, unreasonable, and dramatic
critical demarcations.

Another writer was concerned that
an overstated educational background,
possibly due to a claimant’s embarrass-
ment at his or her actual educational
level, could result in that person’s
being erroneously denied disability
benefits. Two other commenters asked
how many months or years could
elapse between completion of a claim-
ant’s education and the date of adjudi-
cation for the education to be consid-
ered as “recently acquired.”

Response

We do not believe that the educa-
tional categories are arbitrary or un-
- reasonable. As previously explained on
page 9290 of the NPRM, the cited pub-
lished materials show that increasing

adaptability to changing work condi- .

tions and acquisition or morexreadﬂy
transferable skills occur with in-
creased education. It is important to
observe that Tables No. 1, 2, and 3 in
Appendix 2 do not contain specific
grade levels but have terms ranging
upward from illiterate to high school
graduate or more. Explanatory materi-
al in §§404.1507/416.907 states that
what is meant by a sixth grade level or
less (“marginal education”) is an edu-
cation qualifying a person for no more
than simple, unskilled types of jobs. A
seventh through eleventh'grade level
(“limited education’”) is qualifying for
some semi-skilled and skilled -jobs;
while high school education and above
refers to such a level of competence in
reasoning, arithmetic and language
skills that the person can generally be
expected to work -at a semi-skilled
through skilled level of job complex-
ity. There is a correlation between
these levéls and the general education-
al development level figures used.in
the Dictionary of Occupational Titles
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(DOT) as one of the criteria in classi-
fying occupational complexity.

SSA policy .is and has been that as-
serted grade level is determinative

only in the absence of evidence to the -

contrary. Demonstrated competences
in work and daily living rather than a
particular number of years of formal
schooling (or no schooling) are the
better adjudicative measure. Accord-
ingly, where a claimant’s file shows
that he or she did not work or func-
tion at the asserted educational level,
the adjudicator continues to be dlrect-
ed to determine the effective level of
education, which may actually be
higher or lower than stated. While
regulations
did refer to the kinds of responsibil-
ities assumed when working, daily ac-
tivities, hobbies, the results of testing
and what the individual has done with
his or education in a work context, we
have acted on the commenter’s sugges-
tion to expand the regulations expla-
nation of how to evaludte educational
levels. .

It was previously explained on page
9290 of the NPRM that, on the one
hand, the chronijcally unemployed
tend to be functional illiterates; and,
on the other hand, upon becoming un-
employed or laid off, individuals with

at least a high school education have

better success in finding new employ-

-ment. We also. observed that better-.

educated persons are more likely to be
engaged in sedentary and professional
jobs, are not as likely to apply for
benefits or to be classified as disabled
and, in fact, are not heavily represent-
ed among the disabled.” A corollary is
that, wh11e functional illiterates are
unlikely to have transferable work
skills, better-educated persons would
tend to have such skills, and decisions
on their disability claims would often
depend more on past work and ac-
quired skills than on the level of edu-

- cation. In these respects, therefore, a

high school graduate and a university
graduate ordinarily have a similar ad-
vantage in being able to learn and do a
new unskilled job, although the uni-
versity graduate may have more trans-
ferable skills to assist in his or her
change to a job which is compatible
with lessened functional capacity.
Judgments must be made in some
areas of disability evaluation, medical
as well as vocational, as they always
have. Because assessments are made of
each appropriate factor for each
claimant, the individual circumstances
cannot-always be anticipated with pre-
cision, and specific guides set. “Re-
cently completed education,” as dis-
cussed in §201.00(d) of Appendix 2,
refers to the rare situation where a
claimant of advanced age has recently
completed education which provides a
basis for direct entry into skilled sed-
entary work (this circumstance is

§8 404.1507(2)/416.907(a) .

- tai;en into account in Tables No. 2 and

3, as well as in Table No. 1), Here,
there is a requirement of skilled edu-
cational content qualifying a person
immediately‘to begin a specific skilled
job, as opposed to the competences in
reasoning, communicating and calcu-
lating referred to in regulations
§§ 404,1507/416.907. The immediacy of
the person’s ability to enter a job es-
tablishes that his or her education has
current application. Where such edu-
cation is footnoted in the tables, and a
decision depends on the factor, there
should be very little time lapse.”

VIII. Work Experience and Job Ex-
istence as Adjudicative Considerations

Issues

Many commenters expressed thelr
beliefs that only persons with work ex-
perience who have contributed tax
payments for social security should re-
ceive benefits from the trust funds.
One viriter cited the financlal and
physical inability of many persons to
move and secure jobs in the continen-
tal United States, and suggested that
the “national economy test” should
not apply to such noncontiguous areas
as Alaska, Hawalii, Puerto Rico, Guam,
American Samoa, the Trust Territory
of the Pacific, and the Virgin Islands.

Two commenters were concerned-
about the intention of the words “ma-
Jjority of jobs within a particular range
of work” on page 9300 of the NPRM.
They observed that Rule 203.00 in Ap-
pendix 2 states that approximately
2,600 .separate unskilled sedentary,
light and medium occupations can be
identified as existing in the national
economy. They suggested that this-
could mean that the Secretary would

‘need to show that a not disabled

claimant with the exertional capacity
for ‘medium work could do 1,251 occu-
pations, the majority of 2,500. Another
person wrote that by not identifying
the 2,5000 occupations of which ad-
ministrative notice is taken, and other
occupations, SSA prevents a necessary
assessment of transferability of skills
from taking place.

Some commenters stated that the
regulations are already dated in that
they rely to a large extent on the 1966
(third) edition of the Dictionary of Oc-
cupational Titles rather than the re-
cently published fourth edition. They
requested a detailed analysis of the
new DOT before issuance of the regu-
lations and notice to interested parties
of the results of the evaluation, par«
ticularly if changes in the DOT war-
rant restructuring of the regulations.
Another individual wrote that the reg-
ulations should consider the realities
of the changing economy which pro-
vide an increasingly better chance for
imparied persons to earn a livelihood
as opportunities in the service indus-
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try increase and work is made phys-
ically easier through automation.

One writer questioned whether ad-
ministrative notice of job existence in
the national economy precludes rebut-
tal of decisions based on specific rules
in Appendix 2. Several commenters
questioned the basis for and use of the
guides for determining transferability
of work skills. They requested the
meaning of the term “occupationally
significant work Jfunctions,” asked
what other factors are involved, and
wanted to know how an adjudicator
would decide whether there is a trans-
ferability of skills from a dishwasher
to a chemist in view of the fact that
both handle glassware in their work.
Other writers stated that the regula-
tions do not clarify the degree to
which Adniinistrative Law .Judges
(ALJs) are to determine whether a
claimant’s past work was unskilled;
semiskilled, or skilled, whether skills
can be transferred, and to which occu-
pations the skills can be transferred.

Response

Benefit payments from the disability
trust fund are made only where work-
ers have had sufficient work credits to
insure them for disability protection.
In the event that a person has insuffi-
cient or no work credits, and he or she
applies for and receives disability
benefits under the supplemental se-
curity income program (title XVI),
payments are made from general rev-
enues. )

One of the considerations in the
definition of disability in sections
223(d)(2)(A) and 1614(a)(3)(B) of the
Social Security Act is a claimant's abil-
ity (or inability) to do work “which
exists in the national economy.” Con-
gress intended to have a definition of
disability which could be uniformly
and consistently applied throughout
the Nation without regard to the place
of an individual’s residence. Legislative
intent has also been to have a clear
distinction between inability to do a
job—the disability programs—and in-
ability to gel a job—the unemploy-
ment programs. The law does not
permit exemptions from the “national
economy test” for areas within the
continental United States or for non-
contiguous areas. Where occupations
are named that 2 claimant can do, the
citations are meant to show that the
‘individual has a meaningful vocational

opportunity despite the limiting ef-

fects of his or her impairment(s), not
that-job vacancies exist or that the
claimant would be hired if he or she
_ applied for those jobs.

On page 9300 of the preamble to the
NPRM, perhaps the better word would
have been most or bulk since no math-
ematical distinction was intended by
the use of the word “majority.” The
boint being made was that within a
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range of work (sedentary, lght,
medium, heavy or very heavy) unless
the individual possesses physical capa-
gities equal to the strength require-
ments for most of the jobs in that
range, he or she cannot be classified as
able to do the pertinent range of work.
‘This has no relationship to the discus-
sion in §203.00 of Appendix 2, or to
the numbers of citations of potential

- occupations necessary to sustain a

denial of disability benefits.

1t is not necessary and would be far
too cumbersome to provide in these
regulations lists of the thousands of
different occupations at all skill levels
which exist in the national economy.
This information is available in public
libraries, local employment agencles,
etc. The 2,500 sedentary, light and
medium occupations whose existence
is being administratively noticed (iden-
tifiable in “Selected Characteristics of
Occupations (Physical Demands,
Working Conditions, Training Time),
A Supplement to the Dictionary of Oc-
cupational Titles, Third Edition") are
all wunskilled occupations; since no
work skills are attributable to un-
skilled occupations, no skills can be
transferred to or from these occupa-
tions. Where transferabllity of skills is
an issue, past and potential occupa-
tions other than these relatively
simple ones will be involved. While un-
derstanding of skills and the basis of
transferability can be obtained from
Volume II of the DOT and the lists of
occupations in “Selected Characteris-
tics of Occupations By Worker Traits
and Physical Strength, Supplement 2
to the Dictionary of Occupation
Titles, Third Edition"”, this remains a
judgmental area.

The third edition of the Dictionary
of Occupational Titles will remain the
only one which bears directly on the
SSA disability program until the time
that the fourth edition becomes avalil-
able in its entirety. At present, only
the first volume of the fourth edition
has been issued, with a second volume
and a supplement to be published, as
in the past, with the cooperation of
SSA., Because the latest first volume iIs
different in content and substance, we
cannot do a detailed analysis of the
fourth edition in the Iimmediate
future, and we have not delayed publi-
cation of the vocational factors regula-
tions on that account. While we do not
anticipate any major changes of job
incidence or other occupational data,

. if later analyses indicate that any

rules should be restructured, the
public will be notified. If, as the com-
menter suggested, impaired persons
may benefit because of increased op-
portunities in the service industry and
physically easier jobs through automa-
tion, we would need firm evidence of
this. Further, only a significantly in-
creased number of unskilled jobs could
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affect the tables in Appendix 2 in the
manner suggested by the commenter.

As to whether administrative notice
of job existence in the national econo-
my precludes rebuttal of decisions
based on specific rules in Appendix 2,
it must be noted that the regulations
do not take administrative notice of

_Jobs above the unskilled level. Hence,
the rules pertaining to denial on the
basls of transferable skills would be
subject to rebuttal on that issue. Also
rebuttable, of course, is the accuracy
of the assessment of the claimant’s re-
sidual functional capacity, age educa-
tion, and work experience. As indicat-
ed on page 9301 of the NPRM, the dis-
tinction should be made between adju-
dicative facts, which can be rebutted,
and the adjudicatory rule to be ap-
plied to these facts, which is conclu-
sive. Where any one of the findings of
adjudicative fact does not coincide
with the corresponding criterion of a
rule, the rule does not apply in that
paticular case and, accordingly, does
not direct a conclusion of disabled or
not disabled.

The use of the word “largely” in reg-
ulations §§404.1511(e)/416.911(e)
caused several commenters fo ask
what factors other than occupational-
1y significant work functions are in-
volved in the transferability of skills,
and why they cannot be articulated.
‘The work functions are those involv-
ing action or activity: (1) the same or
lesser degree of skills; (2) the same or
similar tools and machines; and (3) the
same or similar raw materials, prod-
ucts, processes or services. In addition
to work functions, the industry and
work environment may sometimes be
of importance, since if a person’s skill
15 so speclalized or acquired in such an
isolated vocational setting that it is
not readily usable in other industries,
Jjobs and work environments, the per-
son’'s vocational outlook may be as lim-
ited as if he or she had no skill. The
regulations have been expanded to in-
clude an additional sentence to cover
this. An adjudicator should immedi-
ately be aware that there is no trans-
ferable skill connection between-such
entirely different types of workers as
professional persons engaged in scien-
tific analysis or research and hotel or
restaurant employees primarily using
their hands or machines to clean
kitchen and dining room utensils. A
dishwasher is unskilled, a chemist is
highly skilled, and by those facts
alone the jobs cannot be compared to
each other In terms of transferable
skills.

‘Where called for in individual cases,
Administrative Law Judges will be ex-
pected to make the ultimate determi-
nations as to the skill levels of a claim-
ant's vocationally relevant past jobs
and the relationship of those skills to
potential occupations. However, these
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regulations do not pertain to the con-
» duct of title II or title XVI hearings,
which is covered in 20 CFR 404.917
through 404.940, particularly 404.927;
‘and 20 CFR 416.1426 through
! 416.1458, particularly 416.1441. The
use of a vocational expert is at the dis-
cretion of the Administrative Law

: Judge, and it is anticipated that some »

* issues on hearing may continue to re-
quire the services of vocational ex-
perts

Summation

In essence, the regulations and Ap-
pendix 2 identify and define the indi-
vidual medical-vocational factors
which Congress intended to be consid-
ered in appropriate cases and illus-
trate the relative weights to be as-
cribed to each factor.in conjunction
with all of the other variables in deter-
mining an individual’s ability or inabil-
ity to perform substantial gainful ac-
+tivity. Appendix 2 sets forth these in-
teractions in the form of individual
profiles demonstrating the changing
adjudicative weights to be accorded
each factor in relation to the others.
The conclusion of disabled or not dis-
abled shown in a rule reflects whether
or not a severely impaired individual
with that particular combination of in-
dividual characteristics -is able to
engage in substantial gainful activity.
The conclusion in the individual case
is based on a medical-vocational deter-
mingation of capacity for the perform-
ance of ranges of work, rather than

singular or isolated occupations-and,

therefore, inherently considers the

performance of a significant number

of jobs that exist in the national econ-
omy.

The publication of Appendix 2 is not
intended to direct the adjudication of
social security disability claims on the
basis of an “average man” approach.
Rather, the rules make the process of
determining the ability to engage in
subtantial gainful activity (work) more
uniform and definitive while preserv-
ing the individuality of the determina-
tion. The standards for evaluation in-
cluded in Appendix 2 are rules where-
by each case is evaluated. They do not
detract from the requirement that the
determination of facts in every case be
on an individual basis. To the con-
trary, the rules require that individ-
ualized findings of fact be made with
respect to each individual’s-age, educa-
tion, work experience, and physical
and mental limitations, and that all
factors resulting from those findings
of fact coincide with the criteria of a
particular rule in order for that rule to

direct a conclusion of disabled or not _

disabled in the individual case. Thus,
the rules require that each individual's
age, education, work experience, and

physical and mental limitations per-,

sonal to him or her, be taken thor- .

of adjudicators on the basis of the,

- way by another group of adjudicators,
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ough account of before the rules are
applied to the facts in the case. The
rules need to be as definitive as possi-
ble so that the claims of all individuals
similarly situated are handled in a fair
and consistent manner and to assure
that determinations made by one set

same facts will be handled the same

wherever in the country they are lo-
cated. The necessity for each determi-
nation to be an individual one does not
eliminate the need for consistency and
uniformity in determinations. The
way that is achieved administratively
is by the regulations and the Appendi-
ces (1 and 2).

With respect to those claims not cov-
ered Wwithin the specific parameters of |
a rule in Appendix 1 or 2, a determina-
tion will have to be made on the basis
of the discussions and definitions in
the main body of the regulations,
taking appropriate account of the
rules in Appendix 2.

The rules stated herein represent a
consolidation and elaboration of long-
standing medical-vocational evaluation
policies, which “heretofore have been
reflected in fragmented guides not
readily available in the same format at
all levels of adjudication. The regula-

" tions and Appendix 2 take appropriate

account of the Social Security Admin-
istration’s extensive experience to date

. in administering disability programss.

Appendix 2 will help insure individual
consideration of all appropriate fac-
tors in each case, while providing
meaningful rules for soundness, con-
sistency and equity of disability adju-
dications.

The amendments will become effec-
tive February 26, 1979.

(Secs. 205, 223, 1102, 1614, and 1631, of the

Social Security Act, as amended; 53 Stat.
1368, as amended; 70 stat. 815, as amended;

49 Stat. 647, as amended, 86 Stat. 1471, 86

ftat 1475; 42 U.S.C. 405, 423, 1302, 1382¢,
383.).

(Catalog of Federal Domestic Assistance
Program No. 13.802, Disability Insurance;
No. 13.807, Supplemental Security Income
Program.)

Dated: September 25, 1978.

DoN WORTMAN,
Acting Commissioner
of Social Security.

Apprm/ed: November 11, 1978. -

Hare CHAMPION,
Acting Secretary of Health, -
Education, and Welfare.

Part 404 and Part 416 of Chapter III
of Title 20 of the Code of Federal Reg-
ulations are amended as follows:

1. Section 404.1502 is revised to read
‘as follows:

§404.1502 Evaluation of disability in gen.
eral.

The provisions of §§404.1602
through 404.1513 apply to cases' in-
volving disability insurance benefits
(except statutory blindness) under sec-

" tion 223 of the Act, child’s insurance

benefits based on disability under sec-
tion 202(d) of the Act, and & period of
disability under section 216(1(1)(A) of
the Act. In general, the individual has
the burden of proving that he or she is
disabled and of raising every Issue
with respect to his or her alleged dis-
ability. Whether an impajirment in a
particular case constitutes a disability

I is determined from all the pertinent

facts of that case. The determination

- of disability may be based on medical

considerations alone, or on medical
considerations and vocational .factors
as follows: .

- (a) Disability determinations on the
basis of medical considerations alone.
Medical evidence (i.e., signs, symptoms
and laboratory findings) alone can jus-
tify a finding that an individual is not
under a disability, or absent evidence
to the contrary that an individua.l is
under a disability.

(b) Disability determinations in
which vocational factors must be con-
sidered along with the medical evi-
dence. In those cases where a finding
of disabled or not disabled cannot be
made based on medical evidence alone,
other evidence is required. This other

‘evidence may include information

about:
(1) The individual’s residual func-

-tional capacity;

' (2) The indlvidual’s age, education,
and work experience; and

(3) The kinds of substantial gainful
activity (work) which exist in signifi-
cant numbers in the national economy
for someone who can do only what the
individua.l can do. .

' (¢) Disability determinations in
which vocational factors are extremely
adverse. Where an individual with a
marginal education and long work ex-
perience (e.g., 35 to 40 years or more)
limited to the performance of arduous

" unskilled physical 1abor is not working

and is no longer able to perform such
labor because of a significant impair-
ment or impairments, such an individ-
ual may be found to be under & dis-
ability.

§8404,1503 through 404.1607 [Redesignat-
ed as § 404.1514 through 404,1518]

2, Sections 404.1603 through
404.1507 are redesignated as
§§404.1514 through 404.1518 respec-
tively.

3. New §§404.1503 through 404.1613

. are added to read as follows:
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§404.1503 Considerations in the sequen-

. tial evaluation of disability.

(a) General In the determination of
whether or not an impairment in a
particular case constitutes a. disability
as defined in §404.1501, consideration
is given to all the pertinent facts of
that case. If the individual is engaging
in substantial gainful activity, a deter-
mination that he or she is not disabled
shall be made. In all other cases, pri-
mary consideration is given to the
physical or mental impairment(s),
which must be severe. The
impairment(s) must also meet the du-
ration requirement before disability
can be found to exist. However, in de-
termining whether an individual is dis-
abled, a sequential evaluation process
shall be followed, whereby current
work activity, severity of the
impairment(s), and vocational factors
are assessed in that order. Thefollow-
ing evaluation steps shall be followed
in the sequence shown, but when a de-
termination that an individual is or is
not disabled can be made at any step,
evaluation under a subsequent step
shzall be unnecessary.

(b) Is the individual currently engag-
ing in substaniial gainful activity?
‘Where an individual is actually engag-
ing in substantial gainful activity, a
finding shall be made that the individ-
ual is not under a disability without
consideration of either medical or vo-
cational factors. (See §§404.1532,
404.1533, 404.1534) )

(¢) Does the individual have any
severe impairment? Where an individ-
ual does not have any impairment(s)
which significantly limits his or her

physical or mental capacity to perform.

basic work-related functions, a finding
shall be made that he or she does not
have a severe impairment and there-
fore is not under a disability without
consideration of the vocational fac-
tors.

(d) Does the individual have any
impairmenit(s) which meets or equals
those listed in Appendiz 1? Where an
individual’s impairment(s) meets the
duration requirement and is either
listed in Appendix 1 or is determined
to be medically the equivalent of a
listed impairment, a finding of disabil-
ity shail be made without considera-
tion of the vocational factors.

(e) Does the individual have any
impairmeni(s) which prevents past rel-
evant work? Where a finding of dis-
ahility or no disability cannot be made
based ‘on current work activity or on
medical considerations alone, and the
individual has a severe impairment(s),
his or her residual functional capacity
and the physical and mental demands
of his or her past relevant work shall
be evaluated. If the impairment(s)
_does not prevent the individual from
meeting the physical and mental de-
mands of past relevant work, including

RULES AND REGULATIONS

arduous unskilled physical labor, dis-
ability shall be found not to exist.

) Does the individual’s
impairmeni(s) prevent other work? I
an individual cannot perform any past
relevant work because of a severe
impairment(s), but the individual’s re-
maining physical and mental capaci-
ties are consistent with his or her
meéting the physical and mental de-
mands of a significant number of jobs
(in one or more occupations) in the na-
tional economy, and the indlvidual has
the vocational capabilitfes (consider-
ing age, education, and past work ex-
perience) to make an adjustment to
work different from that which he or
she has performed in the past, it shall
be determined that the individual is
not under a disability. However, if an
individual’s physical and mental capa-
cities in conjunction with his or her

‘vocational capabilities (considering

age, education, and past work experi-
ence) do not permit the individual to
adjust to work different from that
which he or she has performed in the
past, it shall be determined that the
individual is under a disabllity.

§404.1504 Determining whether disability
exists—medical and other consider-
ations.

(a) Medical considerations—(1)
Finding individual not disabled. Medi-
cal considerations alone can justify a
finding that an individual is not under
a disability where the medically deter-
minable impairment is not severe. A
medically determinable impairment Is
not severe if it does not significantly
limit an individual’'s physical or
mental capacity to perform basic
work-related functions.

(2) Finding individual disabled.
Medical considerations alone (includ-
ing the physlological and psychologi-
cal manifestations of aging) can justi-
fy a finding that an individual is under
a disability, absent evidence to the
contrary. Medical considerations
which justify a finding that an indlvid-
ual is under a disability are those that
bring an individual’'s impairment(s)
under the lsting in Appendix 1 of this
subpart or which justify a determina-
tion by the Secretary that the
impairment(s) is the medical equiya-
lent of an impairment listed in Appen-
dix 1 of this subpart.

(b) Relevant work. Any medically de-
terminable impairment(s) may justify
a finding that an individusl is under a
disability if the impairment(s) is
severe and prevents an individual from
engiging in substantial gainful activi-
ty. In determining+ ° whether
impairment(s) not listed in Appendix 1
of this subpart (nor found to be the
equivalent of an impalrment listed in
Appendix 1) meet this test, additional
considerations are evaluated. These in-
clude determining whether an individ-
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ual can qualify because he or she has
only performed arduous unskilled
work for a long period of time or, if
not, whether he or she can perform
vocationally relevant past work. ’
(c) Vocational Facfors. In those
cases in which an individual is found
unable to perform vocationally rele-
vant past work, age, education, and
work experience must then be consid-
ered in addition to the functional limi-
tations imposed by the individual’s -
physical or mental impairment(s).

§404.1505 Residual functional capacity.

(a) Generagl. Physical or mental
impairment(s) may impose functional
limitations on an individual’s ability to
engage in substantial gainful activity.
The kind and severity of the
impairment(s) determine the individ-
ual's work limitations and residual
functional capacity. The manner in
which the impairment(s) affects the
individual’s ability to perform work-re-
lated physical and mental activities,
and the kind and extent of function
the individual retains, are assessed in
determining the individual’s residual
functional capacity. Where multiple
impairments are involved, the assess-
ment of residual functional capacity
reflects the totality of restrictions re-
sulting from all impairments. Assess-
ments of residual functional capacify
may be based- solely on medical evi-
dence where such evidence includes
sufficlent findings (e.g. signs, symp-
toms and laboratory {findings) to
permit and support the necessary
judgments where relevant, with re-
spect to the individual’s physical,
mental, and sensory capabilities.
Where all reasonably obfainable rele-
vant medical findings alone are not
sufficlent for an adequate assessment
of residual functional capacity, addi-
tional factors may be considered. Such
additional factors as the individual’s
description of the impairment, record-
ed observations of the individual, and
any other evidence of record may be
considered in conjunction with the
medical {findings.

(b) Physical capacities. Assessment
of physical capacities (e.g., strength
and exertional capabilities) includes
an evaluation of the individual and in-
dlcates the individual’s maximal resid-
ual functional capacity for sustained
activity on a regular basis. The assess-
ment also includes the evaluation of
the individual’s ability to perform sig-
nificant physical functions such as
walking, standing, lifting, carrying,
pushing or pulling. The assessment in-
cludes the evaluation of other physical
traits and sensory characteristics such
as reaching, handling, seeing, hearing,
and speaking, insofar as limited capac-
ity to perform these functions may
also affect the individual’s capacity for
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work for which the indlvidua.l would
otherwise be qualified.

(c) Mental impairments., The assess-

-ment of impairments because of
mental disorders includes a considera-
tion of such factors as the.capacity to
understand, to carry out and remem-
ber instructions, and to respond appro-
priately to supervision, co-workers and

. customary work pressures in a routine
work setting.

(d)- Non-exertionel limilationg, Any
medically determinable impairment(s)
resulting in non-exertional limitations

, (such as certain mental, sensory, or
skin impairments) must be considered

> in terms of the limifations resulting
from the impairment. When an. indi-
vidual has a non-exertional impair-
ment in addition to an exertional
impairment(s), the residual functional
capacity must be assessed in terms of
the degree of any additional narrow-
ing of the individual’s work-related ca-
pabilities.

(e) When assessment is required. An
assessment of residual functional ca-

- pacity is required only with respect to
those specific physical or mental capa-
cities that are in doubt by reason.of
the individual’s allegations or the evi-
dence adduced. Where such doubt
does not exist with respect to particu-
lar physical or mental capacities, the
individual is considered to have no re-
s;:rictions with respect to those capaci-
ties.

(f) Relationship of residual function-
al capacity to ability to do work.
Where the residual functional capac-
ity so determined is sufficient to
enable the individual to do his or her

previous work- (i.e., usual work or
other vocationally relevant past work),"

a determination is made that the indi-
vidual is' not under a disability. Where
the residual functional capacity so de-
termined is not sufficient to enable
the individual to do his or her previ-
ous work, it must be determined what
work, if any, the individual can do,
taking into consideration the individ-
ual’s residual functional capacity, age,
education, and work experience and
whether work that the individual can
do exists in significant numbers in the
national economy. .

§404.1506 Age as a vocational factor.

(a) General. The term “age” refers.

to chronological age and the extent to
which it affects the individual’s capa-
bility to engage in work in competition
with others. However, the factor of
age in itself is not determinative of
disability; the residual functional ca-
pacity and the education and work ex-
perience of the individual must also be
considered. An individual who is un-
employed because of age cannot be
, found incapable of engaging in sub-
‘stantial gainful activity when the indi-
vidual’'s impaijrment and other voca-
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tional considerations, e.g., education
and work experience, would enable the
individual to perform a significant
number of jobs which exist in the na-
tional economy. The considerations

given to age are appropriately reflect-

ed in Appendix 2, but are not to be ap-
plied mechanically in borderline situa:
tions.

(b) Younger individual. In the case
of a younger individual (under age 50),
age in itself is ordinarily not consid-
ered to affect signiﬁcantly the individ-
ual’s ability to adapt to a new work sit-
uation. .

(¢)  Individual approaching ad-
vancéed age. For the individual not of
advanced age but who is closely ap-
proaching advanced age (age 50-54),
the factor of age, in combination with
2 severe Impairment and limited voca-
tional background may substantially
affect the individual’s adaptability to
a significant number of jobs in a com-

- petitive work environment..

(d) Individual of advanced age. “Ad-
vanced”. age (age 55 or over) repre-
sents the point where age significantly
affects the ability to engage in sub-
stantial work. Where a severely im-
paired individual is of advanced age,
such ability may be adversely affected
except where the individual has skills
that .are readily transferable to jobs
which exist in significant numbers in
the national economy. Those individ-
uals of advanced age who are aged 60-
64 are further described as closely ap-
proaching retirement age. .

§404.1507 Edueatlon as a vocational
- factor.

(a) General. The term “education” is
primarily used in the sense of formal
schooling or other training which con-
tributes to, the individual’s ability to
meet vocational requirements, e.g.,
reasoning ability, communication
skills, and arithmetical ability. Lack of
formal schooling is not necessarily
proof that the individual is uneducat-
ed or lacks such capacities. For indi-
viduals with past work experience, the
kinds of responsibilities assumed when
working may indicate the existence of
such intellectual capacities although
their formal  education is limited.
Other evidence of such capacities, for
individuals with or without past work
experience, may consist of daily activi-
ties, hobbies, or the results of testing.
The significance. of an individual’s
educational background may be mate-
rially affected by the time lapse be-
tween the completion of the individ-
ual’s formal education and the onset
of physical or mental impairment(s)
and by what the individual has done
with his or her education in a work
context. Formal education that was
completed many years prior to onset
of impairment or unused skills. and
knowledge that. were a ‘part of such

formal education may no longer be
useful or meaningful in terms of the
individual’s ability to work. Thus, the
numerical grade level of educational
attainment may not be representative
of an individual’s present educational
competences which could be higher or
lower. However, in the absence of evl-
dence to the contrary, the numerical
grade level will be used. The term
“education” also indicates whether an
individusl has the ability to communi-
cate in English, since that ability is
often acquired or enhanced through
educational exposure. In evaluating
the educational level of an individual,
the following classifications are used:

(b) Iliteracy. Nliteracy refers to the
inability to read or write. An individu-
al who is able to sign his or her name,
but cannot read or write a simple com-
munication (e.g., Instructions, inven-
tory lists), is considered illiterate. Gen-
erally, an illiterate individual has had
little or no formal schooling.

(¢) Marginal education. Marginal
education refers to competence in rea-
soning, arithmetic, and language skills
which are required for the perform-
ance of simple, unskilled types of jobs.
Absent evidence to the contrary,
formal schooling at a grade level of
sixth grade or less is considered a mar-
ginal education.

(d) Limited education. leited edu-
cation refers to competence in reason-
ing, arithmetic, and language skills
which, although more than that
which is generally required to carry
out the duties of unskilled work, does
not provide the individual with the
educational qualifications necessary to
perform the majority of more complex
job duties involved in semi-skilled or
skilled jobs. Absent evidence to the
contrary, a seventh grade through the
eleventh grade level of formal educa-
tion is considered a limited education.

(e) High school education and above.
High school education and above
refers to competence in reasoning,
arithmetic, and language skills ac-
quired through formal schooling at a
level of grade twelve or above. Absent
evidence to the contrary, these educa-
tional capacities qualify an individual
for work at a semi-skilled through a
skilled level of job complexity.

(f) Inability to communicate in Eng-
lish. Ability to communicate in Eng-
lish is often acquired or enhanced
through educational exposure, and
this may be considered an educational
factor. Where there is inability to
communicate in English, the dominant
language of the national economy,
this may be considered a vocational
handicap because it often narrows an
individual’s vocational scope. For ex-
ample, the inability to communicate in

‘English may preclude an individual

fromr performing jobs which require
conversing with peers and supervisors
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in English, or reading instructions,
signs, forms, ete., which are printed in
English. However, the inability .to
communicate in English in no sense
implies that an individual lacks formal
schooling or intelligence. A person
unable to communicate in English
may have a vocational handicap which
must be considered in assessing what
work, if any, the individual can do.
The particular non-English language
in which an individual may be ﬂuent
is generally immaterial.

§404.1508 Work experience as a vocation-_

al factor.

The term “work experience” means
skills and abilities acquired through
work previously performed by the in-

- dividual which indicates, the type of
work the individual may be expected
to perform. Work for which the indi-
vidual has demonstrated a capability is
the best indicator of the kind of work
that the individual can be expected to
“do. Such work experience has current
vocational relevance where the re-
ceney of the work and the skills ac-
quired demonstrate the individual’s
ability to perform work which exists in
the . national economy. Work per-
formed 15 years or more prior to the
point at which the claim is being con-
sidered for adjudication (or when the
earnings requirement was lest met) is
ordinarily not considered vocationally
relevant. In our economic system, a
gradual transition- occurs in the job
functions of most jobs so that by the
time 15 years have elapsed, it is no
longer realistic to assume that skills
and abilities. acquired in a job- per-
formed more than 15 years ago contin-
ue to be relevant. The 15-year guide is
essentially intended to insure that cur-
rent vocational relevance is not imput-
ed to remote work experience which
could not reasonably be expected to
enhance an individual’s vocational
prospect as of the point of adjudica-
tion. An individual . who has no prior
work experience or has worked only
sporadically or for-brief periods of
time during the 15-year period may be
considered to have no relevant work
experience. Any  skills acquired
through work experience are vocation-
al assets unless they are not transfer-
able to other skilled or semi-skilled
work within the individual’s current
capacities. When acquired skills are
not transferable, the individual is con-
sidered capable of only unskilled work.
However, an individual need not have
work experience to qualify for un-
skilled work which requires little or no
judgment " in the performance of
simple duties which can be learned in
a short period of time.
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§404.1509 ‘Work which exists in the na-
tional economy.

(a) General. Work Is considered to
exist in the national economy when it
exists in significant numbers either in
the region where the individusal lives
or in several other regions of the coun-
try, regardless of whether such work
exists in the immediate area in which
the individual lives, or whether a spe-
cific job vacancy exists for the individ-
ual, or whether the individual woiild
be hired if the individual applied for
work. A {inding that work exlists in the
national economy Is made when there
is a significant number of jobs (in one
or more occupations) having typlcal
requirements which do not exceed the
individual's physical or mental capaci-
ties and vocational qualifications. Iso-
Iated jobs of a type that exist only in
very limited number or in relatively
few geographic locations outside of
the region where the individual resides
are not considered to be “work which
exists in the national .economy” for
purposes of determining whether an
individual is under a disability; an in-
dividual is not denied benefits on the
basis of the existence of such jobs. If
work that the indlvidual can do does
not exist in the national economy, dis-
ablility shall be determined to exist. If

- such work does exist in the national

economy, disability shall be deter-
mined not to exist.

(b) Inability of individual to obtain
work. If an individual's residual func-
tional capacity and vocational capa-
bilities are consistent with the per-
formance of work which exists in the
national economy but the individual
remains,unemployed because the indi-
vidual is unsuccessful in obtaining
such work or because such work does
not exist in the individual's local area;
or because of the hiring practices of
employers, technological changes in
the industry in which the individual
has worked, or cyclical economic con-
ditions; or because there are no job
openings for the individual or the indi-
vidual would not actually be hired to
do work the individual could otherwise
perform, the individual is considered
not to be under a disability as defined

" in §404,1501.

(c) Administrative notice of job data.
In the determination of whether jobs,
as classified by their exertional and
skill requirements, exist in significant
numbers either in the region or the
national economy, administrative
notice shall be taken of reliable job in-
formation available from varlous gov-
ernmental and other publications; e.g.,

“Dictionary of Occupational Titles,”

published by the Department of
Labor; “County Business Patterns”,
published by. the Bureau of the
Census; “Census Reports”, also pub-
lished by the Bureau of the Census;
occupational analyses prepared for the
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Social Security Administration by var-
fous State employment agencies; and -
the “Occupational Outlook Hand-
book”, published by the Bureau of
Labor Statistics.

§404.1510 Exertional requirements.

(a) General For the purpose of de-
termining exertional requirements of
work in the national economy, jobs are °
classified as “sedentary,” “light,”
“medium,” “heavy,” and “very heavy.”
Such terms have the same meaning as
they have in the “Dictionary of Occu-
pational Tities”, published by the De-
partment, of Labor, and when used in
making  disability determinations
under this subpart are defined as fol-
lows:

(b) Sedentary work. Sedentary work
entails lifting 10 pounds maximum
and occasionally lifting or carrying
such articles as dockets (e.g., files),
ledgers, and small tools. Although a
sedentary job is defined as one which
involves sitting, a certain amount of
walking and standing is often neces-
sary in carrying out job duties. Jobs
are sedentary if walking and standing
are required occasionally and other
sedentary criteria are met.

(c) Light work. Light work entails
lifting 20 pounds maximum with fre-
quent lifting or carrying of objects
weighing up to 10 pounds. Even
though the weight lifted may be only
a negligible amount, a job is in this
category when it requires walking or
standing to a significant degree, or
when it involves sitting most of the
time with a degree of pushing and
pulling of arm or leg controls. To be
consldered capable of performing a
{ull or wide range of light work, an in-

dividual must be capable of perform- -

ing substantially all of the foregoing
activities, The functional capacity to
perform light work includes the func-
tional capacity to perform sedentary
work.

(d) Medium work. Medium work en-
tails lifting 50 pounds maximum with
frequent lifting or carrying of objects
weighing up to 25 pounds. The func-
tional capacity to perform medium
work includes the functional capacity
to perform sedentary work and light
work as well.

(e) Heavy work. Heavy work entails
lifting 100 pounds maximum with fre-
quent lifting or carrying of objects
weighing up to 50 pounds. The func-
tional capacity to perform heavy work
includes the functional capacity to
perform work at all of the lesser func-
tional levels.

(f) Very heavy work. Very heavy
work entalils lifting objects in excess of
100 pounds with frequent lifting or
carrying of objects weighing 50 pounds
or more. The functional ;capacify to
perform very heavy work includes the
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functional capacity to perform work at
all of the lesser functional levels.

§404.1511 Skill requirements.

(a) General. For purposes of assess-
ing the skills reflected by an individ-
ual’s work experience, and of deter-

- mining the existence in the national
economy of work the individual is
competent to do, occupations are clas-
sified as unskilled, semi-skilled, and
skilled. When used in making disabil-
ity determinations under this subpart,
these terms are used in the following
sense:

(b) Unskilled work, Unskilled work
denotes work which requires little or
no judgment in the performance of
simple duties that can be learned on
the job in a short period of time. Con-
siderable strength may or may not be
required. As an example, where the
primary work funection of occupations
consists of handling, feeding and off-
bearing (i.e., placing or removing ma-
terials from machines which are auto-
matic or operated by others), or ma-
chine tending, and. average successful

. job performance can ordinarily. be
achieved within 30 days, such occupa-
tions are considered unskilled. Other
types of jobs requiring little specific
vocational preparation and little judg-
ment are likewise unskilled; No ac-

* quired work skills can be attributed to

individuals who have performed only

unskilled work. .

(¢) Semi-skilled work. Semi-skilled
work denotes work in which some
skills are involved but the more com-
plex work functions are not required.
Semi-skilled jobs may require alert-
ness. and close attention to. watching
machine processes, or inspecting, test-
ing or otherwise detecting irregulari-
ties; or tending or guarding equip-
ment,” property, materials, or persons
against loss, damage or injury;-or
other types of activities involving work
functions of similar complexity. A job
may be classified as semi-skilled where
coordination and dexterity are neces-
sary as in the use of the hands or feet
for the rapid performance of repet-
itive tasks.

(d) Skilled work. Skilled work re-
quires qualifications in which the in-
dependent judgment of the individual

determines the machine and manual -

operations to be performed in obtain-
ing ‘the proper form, quality, or quan-
tity of material to be produced. The
individual may be required to lay out
work, to estimate quality, suitability
and neéded quantities of materials, to
make precise measurements, to, read

blueprints or other specifications, or

to make necessary computations or
mechanical adjustments to control or
regulate processes. Other skilled jobs
may require dealing with personnel,
data, or abstract ideas at a high level
of complexity.
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(e) Transferable work skills. An indi-
vidual is considered to have transfer-
able skills when the skilled or semi-
skilled work functions which he or she
has demonstrated in his or her past

“work can be applied to meet the re-

quirements of skilled or semi-skilled
work functions of other jobs or kinds
of -work. Transferability depends
largely on the similarity of occupa-
tionally significant work functions
among jobs. Transferability is most

. probable and meaningful among jobs

in which the same or a lesser degree of
skill is required; and the same or simi-
lar tools -and machines are used; and
the same are similar raw materials,
products, processes, or services are in-
volved. There are degrees of transfera-
bility ranging from a close approxima-
tion of work functions involving all
three factors to only remote and inci-
dental similarities among jobs. A com-

_plete similarity of all three factors is

not necessary to warrant the inference
of transferability. Where an individ-
ual’s work skills are so specialized or

-have been acquired in such a limited

vocational -setting that they are not
readily usable in other industries, jobs
and work environments, they are not
transferable and the individual may be
considered as if he or she is unskilled.
(Also, see Appendix 2, §201.00¢e), (f),

~ and §202.00¢e), (£).)

§404.1512 Effect of performance of ardu-
ous unskilled physical labor.

- Where an individual with a marginal
education and long work experience
(e.g., 35 to 40 years or more) limited to
the performance of arduous unskilled
physical 1abor is not working and is no
longer able to perform such labor be-
cause of a significant impairment or
impairments and, considering his or
her .age, education, and vocational
background is unable fto engage in
lighter work, such individual may be
found to be under a disability. On the
other hand, a different conclusion
may be reached where it is found that
such individual is working or has
worked despite his or her impairment

or. impairments (except where such ~

work is sporadic or is medically con-
traindicated) depending upon all the
facts in the case. In addition, an indi-
vidual who was doing heavy physical
work at the time he or she suffered
such-impairment might not be consid-
ered unable to engage in any substan-
tial gainful activity if the evidence
shows that he or she has the training
or past work experience which quali-
fies him or her for substantial gainful
work in another occupation consistent
with his or her impairment, either on
a full-time or a reasonable regular
part-time basis.

Ezample. B, a 60-year old miner,
with. a fourth grade education, after a

life-long history of arduous physical -

labor alleged that he was under a dis-
ability because of arthritis of the
spine, hips, and knees and other im-
pairments. Medical evidence shows a
combination of impailrments and es-
tablishes that these impairments pre-
vent B from performing his usual
work or any other type of arduous
physical labor. His vocational back-
ground does not disclose elther
through performance or by similarly
persuasive evidence that he has skills
or capabilities’ needed to do lighter
work which would be readily transfer-
rable to another work environment.
Under these circumstances, B may be
found to be under a disability.

§404.1513 Listing of medical-vocational
guidelines in Appendix 2,

In light of information that is avail.
able about jobs (classified by their ex-
ertional and skill requirements) that
exist in the national economy, Appen-
dix 2 sets forth rules reflecting the
major functional and vocational pat-

terns which are encountered In cases °

which do not fall within the criteria of
§404.1504(a) and (b) or §404.1512,
where an individual is not engaging in
substantial gainful activity and is pre-
vented by a medically determinable
impairment from performing his or
‘her vocationally relevant past work.
The Appendix 2 rules do not encom-
pass all possible variations of factors
and, as explained in §200.00 of Appen-

dix 2, are not applicable in any case |

where any one of the findings of fact
made with respect to the individual's
vocational factors and residual func-
tional capacity does not coinclde with
the corresponding criterion of a rule.
In such instances, full consideration
must be given to all relevant facts in
accordance with the definitions and
discussions of each factor in
§8404.1505-404,1511. However, when
the findings of fact made as to all fac-
tors. coincide with the criteria of a
rule, that rule directs a factual conclu-
sion of disabled or not disabled.

Appendix (Listing of Impairments) [Redes.
ignated as Appendix 1]

4. Subpart P of part 404 is further

amended by designating the Appendix

(1isting of Impairments), appearing at

- the end, as Appendix 1, and by adding

a new Appendix 2, to read as follows:

APPENDIX 2—MEDICAL—~VOCATIONAL
GUIDELINES

Sec.

200.00 Introduction.

201.00 Maximum sustained work capability
limited to sedentary work as a result of
severe medically determinable impair-
ment(s).

202.00 Maximum sustalited work capability
limited to light work as a result of

-

severe medically determinable impafr. -

ment(s).
203.00 Maximum sustained work capability
limited to medium work as a result of
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severe medically determinable impalir-
ment(s).

204.00 Maximum sustained work capability
limited to heavy work (or very heavy
work) as a result of severe medically de-
terminable impairment(s).

200.00 Introduction. (a) The following
rules reflect the major functional and voca-
tional patterns which are encountered in
cases which do not fall within the criteria of
§404.1504 (2) and (b) or § 404.1512, where an
individual with & severe medically determin-
able physical or mental impairment(s) is not

engaging in substantial gainful activity and *

the individual’s impairment(s) prevents the
performance of his or her vocationally rele-
vant past work. They also reflect the analy-
sis of the ‘various vocational factors (Le.,
age, education, and work experience) in
combination with the.individual’'s residual
functional capacity (used to determine his
or her maximum sustained work capability
for sedentary, light, medium, heavy, or very
heavy work) in evaluating the individual’s
ability to engage in substantial gainful ac-
tivity in other than his or her vocationally
relevant past work.-Where the findings of
fact made with respect to a particular indi-
vidual's vocational factors and residual
functional capacity coincide with all of the
criteria of & particular rule, the rule directs
a conclusion as to whether the individual is
or is not disabled. However, each of these
findings of fact is subject to rebuttal and
the individual may present evidence ‘to
refute such findings. Where any one of the
findings of fact does not coincide with the
corresponding criterion of a rule, the rule
does not apply in that particular case and,
accordingly, does not direct a conclusion of
disabled or not disabled. In any instance
where a rule does not apply, full considera-
.tion must be given to all of the relevant
facts of the case in accordance with the
definitions and discussions of each factor in
§§ 404.1505-404.1511,

(b) The existence of Jobs in the national
economy is reflected in the “Decisions”
shown in the rules; ie., in promulgating the
rules, administrative notice has been taken
of the numbers of unskilled jobs that exist
throughout the national economy at the
verious functional levels (sedentary, light,
medium, heavy, and very heavy) as support-
ed by the “Dictionary of Occupational
Titles” and the “Occupational Outlook
Handbook,” published by the Department
‘of Labor; the “County Business Patterns”
and “Census Surveys” published by the
Bureau of the Census; and occupational sur-
veys of light and sedentary jobs prepared
for the Social Security Administration by
various State employment-agencies. Thus,
when all factors coincide with the criteria of
a rule, the existence of such jobs is estab-
lished. However, the existence of such jobs
for individuals whose remaining functional
capacity or other factors do not coinclide
with the criteria of a rule must be further
considered in terms of what kinds of jobs or
types of work may be either additionally in-
dicated or precluded.

(c) In the application of the rules, the in-
dividual’s residual functional capacity (l.e.,
the maximum degree to which the Individu-
al retains the capacity for sustained per-
formance of the physical-mental require-
ments of jobs), age, education, and work ex-
perience must first be determined.

(d) The correct disability decision (l.e., on
the-issue of ability to engage in substantial
gainful activity) is found by then locating
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the individual's specific vocational profile.
If an individual’s specific profile is not listed
within this Appendix 2, & conclusion of dis-
abled or not disabled is not directed. Thus,
for example, an individual's abllity to
engage in substantial gainful work where
his or her residual functional capacity falls
between the ranges of work Indicated in the
rules (e.g., the individual who can perform
more than light but less than medium
work), is declded on the basis of the princl.
ples and definitlons in the regulations,
giving consideration to the rules for specific
case situations in this Appendix 2, These
rules represent various combinations of ex-
ertional capabllitles, age, education and
work experience and also provide an overall
structure for evaluation of those cases In
which the judgments as to each factor do
not coincide with those of any specific rule,
Thus, when the necessary judgments have
been made as to each factor and it i3 found
that no specific rule applles, the rules still
provide guidance for decisionmaking, such
as In cases involving combinations of Impalr-
ments. For example, if strength limitations
resulting from an individual's impalrment(s)
considered with the judgments made as to
the individual’s age, education and work ex-
perience correspond to (or closely approxi-
mate) the factors of a particular rule, the
adjudicator then has a frame of reference
for consldering the jobs or types of work
precluded by other, nonexertional impalr-
ments in terms of numbers of jobs remain.
ing for a particular Individual,

(e) Since the rules are predicated on an in.
dividual’s having an impatrment which man-
ifests itself by limitations in meeting the
strength requirements of jobs, they may not
be fully applicable where the nature of an
individual’s impairment does not resuit in
such limitations, e.g., certain mental, senso-
ry, or skin impairments. In additlon, some
impairments may result solely in postural
and manipulative limitations or environ-
mental restrictions. Environmental restric-
tions are those restrictions which result in
inability to tolerate some physlcal feature(s)
of work settings that occur in certaln indus.
tries or types of work, e.g., an inability to
tolerate dust or fumes.

(1) In the evaluation of disabllity where
the individual has solely a nonexertional
type of impairment, determination as to
whether disability exists shall be based on
the principles of §3404.1505-404.1511, giving
consideration to the rules for specific case
situations in this Appendix 2. The rules do
not direct factual conclusions of disabled or
not disabled for individuals with solely non-
exertional types of impairments.

(2) However, where an individual has an
impsairment or combination of impairments
resulting in both strength limitations and
nonexertional limitations, the rules in this
subpart are consldered in determining f{irst
whether a {inding of disabled may be possi-
ble based on the strength limitations alone
and, if not, the rule(s) reflecting the individ-
ual's maximum residual strength capabili-
ties, age, education, and work experience
provide & framework for conslderation of
how much the individual's work capability
is further diminished in terms of any types
of jobs that would be contraindicated by the
nonexertional limitations, Also, in these
combinations of nonexertional and exer-

_ tional limitations which cannot be wholly

determined under the rules in this Appen-
dix 2, full consideration must be given to all
of the relevant facts in the case in accord-
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ance with the definitions and discussions of
each factor In §§404.1505-404.1511, which
will provide Insight into the adjudicative
welght to be accorded each factor.

201.00 AMaximum sustained work capabil-
1ty limited to sedentary wwork as @ resull of
severe medicelly determineble -impair-
menl(s). (a) Most sedentary occupations fall
within the skilled, semf-skilled, professional,
administrative, technical, clerical, and
benchwork classifications. Approximately
200 separate unskilled sedentary occupa-
tions can be identified, each representing
numerous jobs in the national economy. Ap-
proximately 85 percent of these jobs are in
the machine trades and benchwork occupa-
tional categories. These jobs (unskilled sed-
entary occupations) may be performed after
a short demonstration or within 30 days.

(b) These unskilled sedentary occupations
are standard within the industries in which
they exist. While sedentary work represents
a significantly restricted range of work, this
range in itself is not so prohibitively-re-
stricted as to negate work capability for sub-
stantial gainful activity.

(c) Vocational adjustment to sedentary
work as defined In §404.1510(b) may be ex-
pected where the individual has special
skills or experience relevant to sedentary
work or where age and basic educational
competences provide sufficlent occupational
mobllity to adapt to the major segment of
unskilled sedentary work. Inability to
engage in substantial gainful activity would
be indicated where an individual who is re-
stricted to sedentary work because of a
severe medically determinable impairment
lacks special gkills or experience relevant to
sedentary work, lacks educational qualifica-
tions relevant to most sedentary work (e.g.,
has a limited education or less) and the indi-
vidual’s age, though not necessarily 2d-
vanced, Is a factor which significantly limits
vocational adaptability.

(d) The adversity of functional restric-
tions to sedentary work at advanced age (55
and over) for individuals with no relevant
past work or who can no longer perform vo-
cationally relevant past work and have no
transferable skills, warrants a finding of dis-
abled in the the absence of the rare situa-
tion where the individual has recently com-
pleted education which provides a basis for
direct entry into skilled sedentary work. Ad-
vanced age and a history of unskilled work
or no work experience would ordinarily
offset any vocational advantages that might
accrue by reason of any remote past educa-
tion, whether it is more or less than limited
education.

(e) The presence of acquired skills that
are readily transferable to a significant
range of skilled work within an individual’s
residual functional capacity would ordinari-
Iy warrant a {Inding of ability to engage in
substantial gainful activity regardless of the
adversity of age, or whether the individual's
formal education Is commensurate with his
or her demonstrated skill level. The acquisi-
tion of work skills demonstrates the ability
to perform work at the level of complexity
demonstrated by the skill level attained re-
gardless of the individual’s formal educa-
tional attainments.

(f) In order to {ind transferability of skills
to skilled sedentary work for individuals
who are of advanced age (55 and over),
there must be very little, if any, vocational
adjustment required in terms of tools, work
processes, work settings, or the industry.
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(g) Individuals approaching advanced age

- (age 50-54) may be significantly limited in

vocational adaptability if they are restricted
to sedentary work. When such individuals
have no past work experience or can no
longer ‘perform vocationally relevant, past
work and have no transferable skills, a find-
ing of disabled ordinarily obtains. However, -
recently completed education which - pro-
vides for direct entry into sedentary work
will preclude such a finding. For this age
group, evert a high school education or more
(ordinarily completed in the remote past)
would have little impact for effecting a vo-
cational adjustment unless relevant work
experience reflects use of such education.

(h) The term.“younger individual” is"used
to denote an, individual age 18 through 49.
For those within this group who are age 45-
49, age f5 a less positive factor than for
those who are age 18-44. Accordingly, for
such individuals; (1) who are restricted to
sedentary work, (2) who are unskilled or
have no transferable skills, (3) who have no
relevant past work or who can no longer
perform vocationally relevant past work, .
and (4) who are either illiterate or unable to
communicate in the English language, a
finding of disabled is warranted. On the
other hand, age is a more positive factor for
those who are under age 45 and is usually
not a significant factor in limiting such an
individual’s ability to make a vocational ad- *
justment, even an adjustment to unskilled
sedentary work, and even where the individ-
ual Is illiterate or unable to communicate in
English, However, a finding of disabled is
not precluded for those individuals under
age 45 who do not meet all of the criteria of
a specific rule and who do not have the abil-
ity to perform a full range of sedentary
work. The following examples are illustra-
tive: Example 1: An individual under age 45
with a high school education can no longer
do past work and is restricted to unskilled
sedentary jobs because of a severe medically
determinable cardiovascular impairment
(which does not meet or equal the listings in
Appendix 1). A permanent injury of the
right hand limits the individual to seden-
tary jobs which do not require - bilateral
manual dexterity. None of the rules in Ap-
pendix 2 are applicable to this particular set
of facts, because this individual cannot per-
form the full range of work defined as sed-
entary. Since the inability to perform jobs
requiring bilateral manual dexterity signifi-
cantly compromises the only range of work 1
for which the individual is otherwise quali-
fied (ie., sedentary), a finding of disabled
would be appropriate. Example 2: An jlliter-
ate 41 year old individual with mild mental
retardation (IQ of 78) is restricted to un-

- skilled sedentary work and cannot perform

vocationally relevant past work, which had
consisted of unskilled agricultural field
work; his or her particular characteristics
do not specifically meet any of the rules in
Appendix 2, because this individual cannot
perform the full range of work defined as
sedentary. In light of the adverse factors
which ‘further narrow the range of seden-
tary work for which this individual is quali-
fied, a finding of disabled is appropriate. _

(i) While flliteracy or the inability to com-
municate in English may significantly limit
an individual’s vocational scope, the prima-
ry work functions in the bulk of unskilled
work relate to working with things (rather

than with data or people) and in these work -

functions at the unskilled level, literacy or
ability to communicate.in English has the
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least significance. Similarly the lack of rele-
vant wotk experience would have little sig-
nificance since the bulk of unskilled jobs re-
quire no qualifying work experience. Thus,
the functional capability for a full range of

: sedentary work represents sufficlenf nume

bers of jobs to indicate substantial vocation«
al scope for those individuals age 18-44 even
if they are illiterate or unable to communi-
cate in English.

TasLE No. 1.—Residual functional capacity: Maximum sustained work capability limited to
sedentary work as a result of severe medically determinable impairment(s .

‘See 201.00¢h).

Rule ° Age Education Previous work experlence Declsion
201.01........ ceosoreereen —— Advanced 28€...... Limited or 1ess...uimscsmecnss Unskilled 0F NONB.cniesnenees Disabled,
201.02.cuucrnesssssassesssessrosonses ssr00s00 erarsossasnassissos -sctans do killed or se £d— Do.

N skills not transferable®,

201.03 eressO eearenransessasensse Goseos do Skilled or semlskmcd- Not

skills transferable?, disabled,

201,04 euemseecensnsssoronsassssaors sosons do High school graduate or  Unskilled or RO Disabled,

. more—does not provide
for direct entry into
skilled work 2.
201.05 PO (.} High school graduate or  Unskilled or none w.uuiea. Not
. more--provides for disabled.
direct entry into skilled
~ work2,
20106 - R High school graduateor  Skilled or semiskilled— Dfsabled,
. more—does not provide  skills not transferable?,
for direct entry into
. skilled work 2

201.07. seeesO High school graduate or  Skilled or semiskilled— Not

more—does not provide skills transferable, disabled.
N for direct entry into

. skilléd work 2

201.08 O 1. High school graduate or  Skilled or semiskilled— Do.

more—provides for - skills not transferable!,
- direct entry into skmed
- work 2

201.09.ccerememserseresmsnssseenense ClOSELY Limited 0r 1eSS s UDSKILlE OF DONCuuurcsssessssne Dlsublcd.
approaching
advanced age.

+ 20110 PO T Y el Skilled or . semiskilled— Do.
skills not transferable.

201.11 [V, [ JUO O do Skilled or semiskilled— Not

Lo ' skills transferable. disabled.

201.12 wwseedO High school graduate or  Unskilled OF NONO s Disabled,

- more—does not provide
" for'direct entry into
¥ : skilled work 2,

201.13 I () High school graduate or  .....d0.mnmsississnnna NOb
more—provides for disabled.
direct entry into skilled
work? .

201.14 — (. High school graduate or  Skilled or semiskilled— Disabled.
more—does not provide skflls not transferable,
for direct entry into )

. skilled work?

201.15 . 1. do Skilled or semiskilled—~ Not

skills transferable. disabled,

20116 . (. High school graduate or  Skilled *or semiskilled— Do.

. more—provides for skills not transterable.
direct entry mto skilled
. work?,
201.17.. ereerengesssnss XOUNGET - Tliterate or unable to ‘Unskilled Of NONC.wucnn Disabled,
‘individual age communicate in English, *
45-49.

201.18 o [, Limited or less—at least  ...dO i NOb
literate and able to disabled.
communicate in English.

201.19.... ezeedO Limited Or 1esS.menes, Skilled or semiskilled— Do,

skills not transferablo.
. 201.20 FRPRN . DURVRPOTIOSURO N do . Skilled or semiskilled— Do,
- skflls transferable.
201.21 [ High school graduate or Skilled or semiskilled— Do,
o more. skills not transferable,
201.22 . . do Skilled or semiskilled— Do.
. skills transferable.
201.23 cuvmmivsesssorsernermssssces X OUNZET Hliterate or unable to Unskilled OF NONG.sisisrnices Do.*
o individual age communicate in English,
N 18-44.

201.24 oo 1.} Limited or less—at least do Do.*

i literate and able to .
communicate in English.

201.25 o .} Limited or 1sS...umcns. Skilled or semiskilled— Do, *

gkills not transferable,

201.26 P [ oseendO Skilled or semiskilled— Do.¢

skills transferable.

201.27 PO, () High school graduate or  Unskilled or NoNe . Do.*
more.

201.28 wnenedO ceeendO Skilled or semiskilled— Do, 4

. skills not transferable.
201.29, o 1.} PR {, T Skilled or semiskilled— Do.*
. - skills transferable.
1See 201.00¢f).
2See 201.00(d). . - -
ISee 201.00(g). )

FEDERAL REGISTER, VOL. 43, NO, 229—TUESDAY, NOVEMBER 28, 1978



202.00 Mazimum sustained work capabil-
ity limited to light work as a result of severe
- medically determinable impairmeni(s). (a)
The functional capacity to perform a full
range of light work as defined in
§404.1510(c) includes the functional capac-
ity to perform sedentary as well as light
work. Approximately 1,600 separate $eden-
tary andJight unskilled occupations can be
identified,in eight broad occupational cate-
gories, each occupation representing numer-
ous jobs in the national economy. These
jobs can be performed after a short demon-
stration or within 30 days, and do not re-
quire special skills or experience.

(b) The functional capacity to perform a
wide or full range of light work represents
substantial work capability compatible with
mgzking a work adjustment to substantial
numbers of unskilled jobs and, thus, gener-
ally provides sufficient occupational mobil-
ity even for severely impaired individuals
who are not of advanced age and have suffi-
cient educational competences for unskilled
work. -

(¢) However, for individuals of advanced
age who can no longer perform vocationally
relevant past work and who have a history
of unskilled work experience, or who have
only skills that are not readily transferable
to a significant range of semi-skilled or
skilled work that is within the individual’s
functional capacity, or who have no work
experience, “the limitations in vocational
adaptability represented by -functional re-

*. striction to light work warrant a finding of

disabled. Ordinarily, even a high school edu-
cation or more which was completed in the
remote past will have little positive impact
on effecting a vocational adjustment unless
relevant work experience reflects use of
such education.

(d) Where the same factors in paragraph
(c) of this section regarding education and
work experience are present, but where age,

. though not advanced, is a factor which sig- |

nificantly limits vocational adaptability (Le.,
closely approaching advanced age, 50-54)
and an individual’s vocational scope is fur-
ther significantly limited by illiteracy or in-
ability to communicate in English, a finding
of disabled is warranted.

(é) The presence of acquired skills that
are readily transferable to a significant
range of semi-skilled or skilled work within
an individual’s residual functional capacity
would ordinarily warrant a finding of not
disabled regardless of the adversity of age,
or whether the individual's formal educa~
tion is commensurate with his or her dem-
onstrated skill level. The acquisition of work
skills demonstrates the ability to perform
work at the level of complexity demonstrat-
ed by the skill level attained regardless of
the individual’s formal educational attain-
ments.

(f) For a finding of transferability of skills
to light work for individuals of advanced
age who are closely approaching retirement
age (age 60-64), there must be very little, if
any, vocational adjustment required in
terms of tools, work processes, work set-
tings, or the industry.

(g) While illiteracy or the inability to com-
municate in English may significantly limit
an individual’s vocational scope, the prima-
ry work functions in the bulk of unskilled
work relate to working with things (rather
than with data or people) and in these work
functions at the unskilled level, literacy or
ability to communicate in English has the
least significance. Similarly, the lack of rele-
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vant work experlence would have little sig-
nificance since the bulk of unskilled jobs re-
quire no qualifying work experience. The
capability for light work, which includes the
ablility to do sedentary work, represents the
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capabllity for substantial numbers of such
jobs. This, in turn, represents substantial
vocationzl scope for younger Iindividuals
(age 18-49) even if flliterate or unable to
communlicate in English. -

TABLE No. 2.—Residual functional capacily: Maximum sustained work capebility limited to
- light work as a result of severe medically delerminable impairment(s)

203.00 Maximum suslained work capabil-
ity limited to medium work as a resull of
severe medically determinable 1impair-
ment(s). (a) The functional capacity to per-
form medium work as deflned In
$404.1510(d) includes the functional capac-
ity to perforni sedentary, light, and medium
work. Approximately 2,500 separate seden-
tary, light, and medium occupations can be
identified, each occupation representing nu-
merous jobs in the national economy which
do not require skills or previous experience

and which can be performed after a short,

demonstration or within 30 days.

(b) The functional capacity to perform
medium work represents such substantial
work capability at even the unskilled level
that a finding of disabled Is ordinarily not
warranted in cases where a severely Im-
paired individual retains the functional ca-

Rule Age Education Previous work experience Decision
202.01.cccseccsrescssescossonsen. AdVENced 2ge...... Limited orless Unskilled or none............. Disabled.
202.02 2 o t.} do Skilled or semiskilled— Do.

' skills not transferable.
202.03 o . do Skilled or semiskilled— Not
skills transferable®. disabl
202.04 o . Elgh school graduateor  Unskilled or none Disabled.
more—does not provide
for direct entry into
skilled works
202,05 O High school graduate or do Not
more—provides for disabled.
N direct entry Into skifled
. work?
202,08 8O High school graduateor Skilled or semickilled— Disabled.
more—does not provide skills not transferable.
for direct entry Into
skilled work? N
202,07 o1 ) do Skilled or semiskilled— Not
’ skills transferable & ed.
202.08 ceedO High school graduateor Skilled or semiskilled— Do.
more—provides for skills not transferable.
direct entry into skilled
work?,
202,09 Closely Iliterate or unadle to Unskilled or nORe oo Disabled.
. approaching communicate In
advanced age.
202.10. o (.} Limited or less—~At least do Not
literate and able to
communicate in English.
202.11 cane80 Limited orless Sdilled or semiskilled— Do.
skills not tran«ferable.
202.12 0 do Skilled or semiskilled— Do.
skills transferable.
202.13 OO, {, JOeS High school graduate or  Unskilled ornone Do.
more,
202,14 O do. Skilled or semiskilled— Do.
£kills not transferable.
202.15. seedO do. Skilled or semiskilled— Do.
- skills transferable.
202.16. Younger Tliterate or unable to Unskilled or RONCvememenen Do.
{ndividual, communicate in English,
202.17. Limited or less—At least do. Do.
) literate and able to
communicate in English.
202.18 Sresnes seeenBO Limited orless 'Skilled or semiskilled— Do.
skills not transferable.
202.19 seeecdO do Skilled or  semlckilled— Do.
skills erable.
202.20 oo !, } High school gradusteor  Unskilled or none e Do.
more.
202.21 o 1.} do Skilled or semiskilled— Do.
skills not trahsferable.
20222 g dO do. Skilled or semiskilled— Do.
skills transferable.
18ee 202.00(1).
18ce 202.00(c).

pacity to perform medium work. Even the
adversity of advanced age (55 or over) and a
work history of unskilled work may be.
offset by the substantial work capablility
represented by the functional capacity to
perform medium work. (Note that the provi-
slons of §404.1512 must have been given
prior consideration.)

(c) However, the absence of any relevant
work experience becomes a more significant
adversity for individuals of advanced age (55
and over). Accordingly, this factor, in combi-
nation with a limited education or less, mili-
tates against making a vocational adjust-
ment to even this substantial range of work
and a {inding of disabled is appropriate.
Further, for individuals closely approaching
retirement age (60-64) with a work history
of unskilled work and with marginal educa-
tlg: tgr less, a finding of disabled Is appro-
P
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TaBLE No. 3.—Residual functional capacity: Maximum sustained work capability limited to

medium work as & result of severe medically determinable impairment(s)

Age ‘ Education °  Prévious work experience Decislon

Rule .
*
203.01..ccniricnsnrsresssessasnsnes CloSEly Marginal or NONe ....eesenees Unskilled or none ... Disabled.
approaching R . .
. retirément age. .
203.02 weneetlO Limited or less None Do. e
203.03 O (.} Limited Dnskilled e NOU
s L . - B disabled. . -
203,04 useeeercrsssrssnsorsssossss ssssed do Limited or less..... ... Skilled or semiskilled— Do, .
- - . . skills nqt transferable. .
203.05. ceneedO +do....... Skilled or semiskilled— Do.
. : skills transferable. ‘
203.08 creredO High school graduate or  Unskilled or nONe wsssine Do. .
' Y - . more. - .
203.07 J. 1. High school graduateor  Skilled or semiskilled— Do.
M more-—does not provide skills not transferable.
N for direct entry into B )
- skilled work.
203.08 PO () ereerdO Skilled or semiskilled— Do.
- - - skills transferable.
203.09 reeensO High school graduateor  Skilled or semiskilled— Do,
more—provides for skills not transferable.
direct entry into skilled
. . work. .
203.10.0c0smssessmsssssasssrennnees Advanced age...... Limited or less None Disabled.
* 203.11 weerdO do Unskilled . emesensssnisnssess NOE
. - disabled,
203.12 P (o) ) Skilled or semiskilled— Do. ‘
* . ) : - skills not transferable.
203.13 ) . 1.} Skilled or semiskilled— Do.
N skills transferable.
. 203.14ucmurssernscrssssresserersrses sosed do High school graduate or  Unskilled or none ..... Do.
. more. .
203.15 : o (. .. Highschool graduateor Skilled or semiskilled— Do. .
M ’ . more—does not provide  skills-not transferable.
. for direct entry into . *
- - . - skilled work. ' .
4 203.16 aenneidO weendO -Skilled or semiskilled— Do,
) . © _ skills transferable.
203.17 wenendO High school graduateor  Skilled or semiskilled— Do.
o more-provides for skills not transferable,
. . - direct entry into skilled - '
work., - .
203.18. Closely Limited or 1esS...smmssees Unskilled or RONC.sirecsssses Do.
N approaching . . R
advanced age.
203.19, serendO w0 Skilled or semiskilled— Do.
i . skills not transferable. P
203.20. wndO (s J— Skilled or semiskilled— Do.
skills transferable.
- 203.21 eneedO High school graduate or  Unskilled or NONE wovsmsassses Do.
more, ~ - '
203,22 00rm0ccescssssssssssasassoss sssees do High school graduateor  Skilled or Semfskilled—  Do.
. more—does not provide skills not transferable.
for direct entry into
skilled work.
. , 203.23, PRV 1, JO do Skilled or semiskilled— Do.
: ’ .. . -gkills transferable,
203.24 weenedO High school-graduate or  Skilled or semiskilled— Do. "
. more--provides for - skills not transferable. ) *
direct entry into skilled
) work.
203.25.ccuccrserssssnsossssessrseess  TOUNEEY Limited or 1esS..mens. Unskilled Or noNe ..o Do.
. " individual. .
203,261 c00ess0seresrsassessssssassses assen .do o (. Skilled or semiskilled— Do.
- . skills not {ransferable.
. 203.27 . ) d0uccreens Skilled or semiskilled— Do.
skills ¢{ransferable.
203.28 JOR. [ ! . High school graduate or-  Unskilled or none..cme Do.
- . more.
203.29.. weeenntlO High school graduateor  Skilled or semiskilled— Do.
. more—does not provide skills not transferable.
- for direct entry into
skilled work. -
203.30u0uccucesssesssersorsoresnsoses sssses do o, . Skilled or semiskilled— Do. -
- - skills transferable.
203.31 werndO High school graduate or  Skilled or ‘semiskilled— Do,
more—provides for skills not transferable.
direct entry into skilled
work.

204.00 Marximum sustained work capabil-
ity limited to heavy work (or very heavy
work) as a result of severe medically deter-
minable impairment(s). The residual func-
tional capacity to perform heavy work as de-
fined in §404.1510(e), or very heavy work as
defined in §404.1610(f), includes the func-
tional capability for work at the lesser func-
tional levels as well, and represents substan-
tial work capability for jobs in the national

economy at all skill and physical demand
levels. Individuals who retain the functional
capacity to perform heavy -work (or very
heavy work) ordinarily will not have a
severe impairment or will be able to do their
past work—either of which would have al-
ready provided a basis for'a decision of “not
disabled”. Environmental restrictions ordi-
‘ narily would not significantly affect the
" range of work existing in the national econ-

omy, for individuals with the physical capa.
bility for heavy work (or very heavy work).
Thus an impairment which does not pre-
clude heavy work (or very heavy work)
would not ordinarily be the primary reason
for unemployment, and generally is suffl-
cient for a finding of not disabled, even
though age, education, and skill level of
prior work experience may be considered ad-
verse.
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5. Section 416.902 is revised to read
as follows:

§416.902 Evaluation of disability in gener-
al. . .

The provisions of §§416.902 through
416,913 apply to cases involving sup-
plemental security income benefits
based on disability under §1614 of the
Act (except for statutory blindness
and children under age 18). In general,
the individual has the burden of prov-
ing that he or she is disabled and of
raising eyery issue with respect to his
or her alleged disability. (See
§§416.905, 416.924, 416.927.) Whether
an impairment in a particular case
constitutes a disability is determined
from all the pertinent facts of that
case. The determination of disability

- may bhe based on medical consider-
ations alone, or on medical consider-
ations and vocational factors as fol-
lows:

(a) Disabilily detennmatzons on the

basis of medical considerations alone. .

Medical evidence (i.e., signs, symptoms
and laboratory findings) alone can jus-
tify a finding that an individual is not
under a disability, or absent evidence
to the contrary, that an individual is
under a disability.

(b) Disability determinatlions in
which vocational factors must be con-
sidered along with the medical evi-
dence. In those cases where a finding
of disabled or not disabled cannot be
made based on medical evidence alone,
other evidence is required. This other
evidence may include information
about:

(1) The individual’s residual func-
* tional capacity;

(2) The individual’s age, education,
and work experience; and

(3) The kinds of substantial gainful
activity (work) which exist in signifi-
cant numbers in the national economy
for someone who can do only what the
individual can do.

(c) Disability- determinations 1in
which vocational factors are extremely
adverse. Where an individual with a
marginal education and long work ex-
perience (e.g., 35 to 40 years or more)
limited to the performance of arduous
unskilled physical 1abor is noft working
and is no longer able to perform such
labor because of a significant impair-
ment or impairments, such an individ-
ual may be found to be under a dis-
ability.

. §416.903 through 416.907 [Redesignated
§§416.914 through 416.918]

6. Sections 416.903 through 416.907
are redesignated as sections 416.914
through 416.918 respectively.

7. New §§416.903 through 416.913 are
added to read as follows:

RULES AND REGULATIONS

§416.903 Considerations in the sequential
evaluation of disability.

(a) General In the determination of
whether or not an impairment in a
particular case constitutes a disability
as defined in §416.901, consideration is
given to all the pertinent facts of that
case. If thesindividual is engaging in
substantial gainful activity, a determi-
nation that he or she is not disabled
shall be made. In all other cases, pri-
mary consideration is given to the
physical or mental Impairment(s),
which must be severe. The
impairment(s) must also meet the du-
ration requirement before disability
can be found to exist. However, in de-
termining whether an individual is dis-
abled, a sequential evaluation process
shall be followed, whereby current
work activity, severity of the
impairment(s), and vocational factors
are assessed in that order. The follow-
ing evaluation steps shall be followed
in the sequence shown, but when a de-
termination that an individual is or is
not disabled can be made at any step,
evaluation under & subsequent step
shall be unnecessary.

(b) Is the individual currently engag-
ing in substantial gainful activity?
‘Where an individual is actually engag-
ing in substantial gainful activity, a
finding shall be made that the individ-
ual is not under a disability without
consideration of either medical or vo-
cational factors. (See §§416.932,
416.933, 416.934.)

(¢) Does the individual have any
severe impairments? Where an individ-
ual does not have any impairment(s)
which significantly limits his or her
physical or mental capacity to perform
basic work-related functions, a finding
shall be made that he or she does not
have a severe impairment and there-
fore is not under a disability without
consideration of the vocational fac-
tors.

(d). Does the individual have any
impairmeni(s) whick meels or equals
those listed in Part A of Appendir 1?7
Where an individual’'s impairment(s)
meets the duration requirement and is
either listed in Part A of Appendix 1
or is determined to be medically the
equivalent of a listed impairment, a
finding of disability shall be made
without consideration of the vocation-
al factors.

(e) Does the individual have any
impairment(s) which prevents past rel-
evant work? Where a finding of dis-
ability or no disability cannot be made
based on current work activity or on
medical considerations alone, and the
individual has a severe impairment(s),
his or her residual functional capacity
and the physical and mental demands
of his or her past relevant work shall
be evaluated. If the impairment(s)
does not prevent the individual from
meeting the physical and mental de-
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mands of past relevant work, including
arduous unskilled physical labor, dis-
ability shall be found not: to exist.

() Does the individual’'s impair-
ment(s) prevent other work? If an indi-
vidual cannot perform any past rele-
vant work because of a severe
impairment(s), but the individual’s re-.
maining physical and mental capaci-
tles are consistent with his or her
meeting the physical and mental de-
mands of & significant number of jobs
(in one or more occupations) in the na-
tional economy, and the individual has
the vocational capabilities (consider-
ing age, education, and past work ex-

_perience) to make an adjustment to

work different from that which he or
she has performed in the past, it shall
be determined that the individual is
not under a disability. However, if an
individual’s physical and mental capa-
cities in conjunction. with his or her
vocational capabllities (considering
age, education, and past work experi-
ence) do not permit the individual to
adjust to work different from that
which he or she has performed in the
past, it shall be determined that the
individual i{s under a disability.

§416.904 Determining whether disability
exists—medical and other consider-
ations.

(a) QMedical consideralions.—(1)
Finding individual not disabled. Medi-
cal considerations alone can justify 2
{inding that an individual is not under
a disability where the medically deter-
minable impairment is not severe. A
medically determinable impairment is
not severe Iif it does not significantly
Iimit an individual’s physical or
mental capacity to perform basic
work-related functions.

(2) Finding individual dzsabled.
Medical considerations alone (includ-
ing the physiological and psychologi-
cal manifestations of aging) can justi-
{y a finding that an individuzal is under
a disability, absent evidence to the
contrary. =~ Medical considerations
which justify & finding that an individ-
ual is under a disability are those that
bring an individual’'s impairment(s)
under the listing in Part A of Appen-
dix 1 of this subpart or which justify a
determintlon by the Secretary that
the impairment(s) is the medical
equivalent of an impairment listed in
Part A of Appendix 1 of this subpart.

(b) Relevant work. Any medically de-
terminable impairment(s) may justify
a finding that an individual is under a
disability if the impairmeni(s) is
severe and prevents an individual from
engaging in substantial gainful activi-
ty. In determining whether
impairment(s) not listed in Part A of
Appendix 1 of this subpart (nor found
to be the equivalent of an impairment
listed in Part A of Appendix 1) meet
this test, additional considerations are

—
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evaluated. These include determining
whether an individual can qualify be-
cause he or she has only performed ar-
duous unskilled work for a long period
of time or, if not, whether he or she
can perform vocationa.lly relevant
work.

© Vocatmnal Factors. In those
cases in which an individual is found
unable {o perform vocationally rele-
vant past work, age, education,.and
work experience must then be consid-
ered in addition to the functional limi-
-tations imposed by the individual’s
physical or mental impairment(s).

§416.905 Residual functional c;pacity. ‘
(a) General. Physical or mental

impairment(s) may impose functional -

limitations on an individual’s ability to
engage'in substantial gainful activity.
The kind and severity of the
impairment(s) determine the individ-
ual’s work limitations and residual
functional capacity. The manner in
which the impafrment(s) affects the
individual’s ability to perform work-re-
lated physical and mental activities,
and the kind and extent of function
* the Individual retains, are assessed in
determining the individual’s residual
functional capacity. Where multiple
impairments are involved, the assess-

‘ment of residual functional capacity -
reflects the totality of restrictions re-.

sulting from 2ll impairments. Assess-
ments of residual functional capacity
may be bacsed solély on medical evi-
dence where such evidence includes
sufficient findings (e.g., signs, symp-
toms, and laboratory findings) to
permit and support the necessary
judgments where relevant, with re-
spect to the individual's
mental, and sensory capabilities. In es-
tablishing disability for purposes of

title XVI, the Secretary will assist the

individual in meeting that burden by
securing and paying for medical evi-
dence needed for a sound determina-
tion. (See §§416.902, 416.924, 416.927.)
ere all reasonably obtainable rele-
vant medical findings alone are not
sufficient for an adequate assessment
of residual functional capacity, addi-
tional factors may be considered. Such
additional factors as the individual’s
description of the impairment, record-
ed observations of the individual, and
any other evidencé of record may be
considered in conjunction with the
medical findings.
(b) Physical capacities. Assessment
* of physical capacities (e.g., strength
and exertional capabilities) includes
an evaluation of the individual and in-
dicates the individual’s maximal resid-
ual functional capacity for sustained
activity on a regular basis. The assess-
ment also includes the evaluation of
the individual’s ability to perform sig-
" nificant physical functions such as
walking, standing, lifting, carrying,

physical,,
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pushing or pulling. The assessment in-
cludes the evaluation of other physical
traits and sensory characteristics such
as reaching, handling, seeing, hearing,
and speaking;, insofar as limited capac-
ity to perform these functions may
also affect the individual’s capacity for
work for which the individual would
otherwise be qualified. "=

() Mental impairments. The assess-
ment of impairments because of

rhental disorders includes a considera-.

tion of such factors as the capacity to
understand, to carry out and remem-
ber instructions, and to respond appro-
priately to supervision, co-workers and

- customary work pressures in a'routine

work setting.

(d) Non-exertional limitations. Any
medically. determinable impairment(s)
resulting in non-exertional limitations

- (such as certain mental, sensory, or

skin impairments) must be considered
in terms of the limitations resulting
from the impairment. When an indi-
vidual has.a non-exertional impair-
ment in addition to an -exertional
impairment(s), the residual functional
capacity must be assessed in terms of
the degree of any additional narrow-
ing of the individual's work-related ca-
pabilities.

(e)-When asseéssment is required, An
assessment of residual functional ca-
pacity is required only with respect to
those specific physical or mental capa-
cities that are in doubt by reason of
the individual’s allegations or the evi-
dence adduced. Where such doubt
does not exist with respect to particu-
lar physical or mental capacities, the
individual is considered to have no re-
strictions with respect to those capaci-
ties.

() Relationship of residual function-
al capacity to ability to do work.
Where the residual functional capac:
ity-so determined is sufficient to
enable the individual t{o do his or her
previous work (i.e.,, usual work or
other vocationally relevant past-work),
a determination is made that the indi-
vidual is not under a disability. Where
the residual functional capacity so de-
termined is not sufficient to enable
the individual to do his or her previ-
ous work, it must be determined what
work, if any, the individual can do,
taking into consideration the individ-
ual’s residual functional capacity, age,
education, and work experience and
whether work that 'the individual can
do exists in significant numbers in the
national economy.

§416.906 Agé as a vocational factor.

(a) General. The term “age” refers
to chronological age and the extent to
which it affects the individual’s capa-
bility to engage in work in competition
with -others. However, the factor of

“age in itself is not determinative of
disability; the residual functional ca-

pacity and the education and work ex-
perience of the individual must also be
considered. An individual who is un-

_employed because of age cannot be

found incapable of engaging in sub-
stantial gainful activity when the indl-
vidual’'s impairment and other voca-
tional considerations, e.g., education
and work experience, would enable the
individual to perform a significant
number of ‘jobs which exist in the na-
tional economy. The considerations
given to age are appropriately reflect-

-ed in Appendix 2, but are not to be ap-

pilied mechanically in borderline situa-
tions.

(b) Younger individual. In the case
of a younger individual (under age 60),
age in itself is ordinarily not consld-
ered to affect significantly the individ.
ual’s ability to adapt to a new work sit-
uation.

(c) Individual approaching ad-
vanced age. For the individual not of
advanced age but who 13 closely ap-
proaching avanced age (age 60-54), the
factor of age, in combination with a
severe impairment and lmited voca-
tional background, may substantially
affect the individual’s adaptability to
a significant number of jobs in a ¢om.
petitive work environment.

(d) Individual of advanced age. *“Ad-
vanced” age (age 55 or over) repre-
sents the point where age signiffcantly
affects the ability to engage in sub.
stantial work., Where- g severely im.
paired individual is of advanced age,
such ability may be adversely affected
except where the individual has skills
that are readily transferable to jobs
which exist in significant numbers in
the national economy. Those indlvid-
uals of advanced age who are age 60-
64 are further described as closely ap-+
proaching retirement age.

§416.907 Education as a vocational factor.

(a) General. The term “education” is
primarily used in the sense of formal

schooling or other training which con- °

tributes to the individual’s ability to
meet vocational requirements, e.g.,
reasoning  ability, communication
skills, and arithmetical ability. Lack of
formal schooling is not necessarily
proof that the individual is uneducat-
ed or lacks such capacities. For indi-
viduals with past work experience, the
Kinds of responsibilities assumed when
working may indicate the existence of
such intellectual capacities although
their formal education is limited.
Other evidence of such capacities, for
individuals with or without past work
experience, may consist of daily activi-
ties, hobbies, or the results of testing.
The significance of an individual’s
educational background may be mate-
rially affected by the time lapse be-
tween the completion of the individ.
ual’s formal education and the onset
of physical or mental impalrment(s)
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and by what the individual has done
with his or her education in a work
context. Formal education that was
completed many years prior to onset
of impairment or unused skills and
knowledge. that were a part of such
formal education may no longer be
useful or meaningful in terms of the
individual’s ability to work. Thus, the
numerical grade level of educational
attainment may not be representative
of an individual’s present educational
competences which could be higher or
lower. However, in the absence of evi-
dence to the contrary, the numerical
grade level will be used. The term
-“education” also indicates whether an
individual has the ability to communi-
cate in English, since that ability is
often acquired or enhanced through

educational exposure. In evaluating’

the educational level of an individual,
the following classifications are used:

(b) Illiteracy. Miteracy refers to the
inability to read or write. An individu-

-al who is able to sign his or her name,
but cannot read or write a simple com-
munication (e.g., instructions, inven-
tory lists), is considered illiterate. Gen-
erally, an illiterate individual has had
little or no formal schooling.

(¢) Marginal education. Marginal
education refers to competence in rea-
soning, arithmetic, and language skills
which are required for the perform-
ance of simple, unskilled types of jobs.
Absent evidence to the contrary,
formal schooling at a grade level of
sixth grade or less is considered a mar-
ginal education. -

(@) Limited education. Limited edu-
cation refers to competence in reason-

ing, arithmetic, and language skills °

which, although more- than that
which is generally required to carry
out, the duties of unskilled work, does
not provide the individual with the
educational qualifications necessary to
perform the majority of more complex
job duties involved in semi-skilled or
skilled jobs. Absent evidence to the
contrary, a seventh grade through the
eleventh grade level of formsal educa-
tion is considered a limited educafion.

(e) High school education and above.
High school education and above
refers to competence in reasoning,
zrithmetic, and language skills ac-
quired through formal schooling at a
level of grade twelve or above. Absent
evidence to the contrary, these educa-
tional capacities qualify an individual
for work at a semi-skilled through a
skilled level of job complexity.

(£) Inability to communicate in Eng-
lish. Ability to communicate in Eng-
lish is often acquired or enhanced
- through educational exposure, and
this may be considered an educational
factor. Where there is inability to
communicate in English, the dominant
language of the national economy,
this may be considered a vocational
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handicap because it often narrows an
individual’s vocational scope. For ex-
ample, the inability to communicate in
English may preclude an individual
from performing jobs which require
conversing with peers and supervisors
in English, or reading Instructions,
signs, forms, ete., which are printed in
English. However, the inability to
communicate in English in no sense
implies that an individual lacks formsal
schooling or intelligence. A person
unsble to communicate in English
may have a vocational handicap which
must be considered In assessing what
work, if any, the individual can do.
The particular non-English language
in which an individual may be fluent
is generally immaterial.

§416.908 Work experience as a vocational

factor.

The term “work experience” means
skills and abilities acquired through
work previously performed by the in-
dividual which indicates the type of
work the individual may be expected
to perform. Work for which the indi-
vidual has demonstrated a capabllity is
the best indicator of the kind of work
that the individual can be expected to
do. Such work experience has current
vocational relevance where the re-
cency of the ‘work and the skills ac-
quired demonstrate the individual's
ability to perform work which exists in
the national economy. Work™ per-
formed 15 years or more prior to the
point at which the claim Is beilng con-
sidered for adjudication (or when the
earnings requirement was last met) is
ordinarily not considered vocationally
relevant. In our economlic system, a
gradual transition occurs in the job

functions of most jobs so that by the.

time 156 years have elapsed, it is no
longer realistic to assume that skills
and abilitles acquired in a jJob per-
formed more than 15 years ago contin-
ue to be relevant. The 15-year guide is
essentially intended to insure that cur-
rent vocational relevance is not imput-
ed to remote work experience which
could not reasonably be expected to
enhance an individual's vocational
prospect as of the point of adjudica-
tion. An individual who has no prior
work experience or has worked only
sporadically or for brief periods of
time during the 15-year period may be
considered to have no relevant work
experience. Any skills acquired
through work experience are vocation-
al assets unless they are not transfer-
able to other skilled or semi-skilled
work within the individual’s current
capacities. When acquired skills are
not transferable, the indivdual is con-
sidered capable of only unskilled work.
However, an individual need not have
work experience to qualify for un-
skilled work which requires little or no
judgment in the performance of
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simple duties which can be learned in
a short period of time.

8$416.909 Work which exists in the nation-
al economy.

(a) General. Work is considered to
exist in the nationsal economy when it
exists in significant numbers either in
the region where the individual lives
or In several other regions of the coun-
try, regardless of whether such work
exists in the immediate area in which
the individual lives, or whether a spe-
cific job vacancy exists for the individ-
ual, or whether the individual would-
be hired if the individual applied for
work. A {inding that work exists in the
national economy is made when there
is a significant number of jobs (in one
or more occupations) having typical.
requirements which do not exceed the
individual's physical or mental capaci-
tles and vocational qualifications. Iso-
Iated jobs of a type that exist only in
very limited number or In relatively
few geographic locations outside of
the region where the individual resides
are not considered to be “work which .
exists in the national economy” for
purposes of determining whether an
Individual is under a disability; an in-
dlvidual is not denied benefits on the
basis of the existence of such jobs. If
work that the individual can do does
not exist in the national economy, dis-
ablility shall be determined to exist. If
such work does exist in the national
economy, disability shall be deter-
mined not to exist.

(b) Imability of individual to oblain
work. If an individual’s residual func-
tional capacity and vocational capa-
bilitles are consistent with the per-
formance of work which exists in the
national economy but the individual
remains unemployed because the indi-
vidual is unsuccessful in obtaining
such work or because such work does
not exist in the individual’s local area;
or because of the hiring practices of
employers, fechnological changes in
the industry in which the individual
has worked, or cyclical economic con-
ditions; or because there are no job
openings for the individual or the indi-
viduil would not actually be hired fo
do work the individual could otherwise
perform, the individual is considered
not to be under a disability as defined
in §416.901. i

(c) Administrative notice of 70b data.
In the determination of whether jobs
as classified by their exertional and
skill requirements exist in significant
numbers either in the region or the
national economy, administrative
notice shall be taken of reliable job in-
formation available from various gov-
ernmental and other publications; e.g.,
“Dictionary of Occupational Tifles,”
published by the Department of
Labor; “County Business Patterns,”
published by the Bureau of the
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Census; “Census Reports,” also pub-
lished by the Bureau of the -Census;
occupational analyses prepared for the
Social Security Administration by var-
fous State employment agencies; a.nd
the “Occupational Outlook Hand-
book,” published by the Bureau of
Labor Statistics.

§416.910 Exertional requirements.

(a) General. For the purpose of de-
termining exertional requirements of
work in the national economy, jobs are
classified as ‘“sedentary,” -“light,”
“medium,” “heavy,” and “very heavy.”
Such terms have the same meaning as
they have in the “Dictionary of Occu-
pational Titles,” published by the De-
partment of Labor, and when used in
making disability determinations
under this subpart are defined as fol-
lows:

(b) Sedentary work. Sedentary work
entails lifting 10 pounds maximum
and occasionally lifting or carrying
such articles as dockets (e.g., files),
ledgers, and small tools. Although a
sedentary job is defined as one which
involves sitting, a certain amount of
walking and standing is often neces-

sary in carrying out job duties. Jobs °

are sedentary if walking and standing
are required occasionally and other
sedentary criteria are met.

(¢) Light work.- Light work entails
lifting 20 pounds maximum with fre-
quent lifting or carrying of objects
weighing up to 10 pounds. Even
though the weight lifted may be only
a negligible amount, a job is in this
category when it requires walking or
standing to' a significant degree, or
when it involves sitting most of the
- time with a degree of pushing and
_pulling of arm or leg controls. To be
considered capable of performing a
full or wide range of light work, an in-
dividual must be capable of perform-
ing substantially all of the foregoing

activities. The functional capacity to"

perform light work includes the func-
tional capacity to perform sedenta.ry
work.

(d) Medium work. Medium work en-
tails lifting 50 pounds maximum with
frequent lifting or carrying of objects
_ weighing up to 25 pounds. The func-

tional capacity to perform medium -

work includes the functional capacity
to perform sedentary work and light
work as well.

(e) Heavy work. Heavy work entai]s
lifting 100 pounds maximum with fre-
quent lifting or carrying of objects
weighing up to 50 pounds. The func-
tional capacity to perform heavy work
includes the functional capacity to
perform work at all of the lesser func-
tional levels.

(f) Very heavy work. Very heavy
work entails lifting objects in excess of
100 pounds with frequent lifting or
carrying of objects weighing 50 pounds

RULES AND REGULATIONS

or more. The functional capacity to

data, or abstract ideas at a high level

perform very heavy work includes the - of complexity.

functional capacity to perform work at
all of the lesser functional levels.

§416.911 - Skill requirements. .
(4) General., For purposes of assess-

" ing the skills reflected by an individ-
-ual’s work experience, and of deter-

mining the existence in the national
economy of work the individual is
competent to do, occupations are clas-
sified as unskilled, semi-skilled, and

‘skilled. When used in making disabil-

ity determinations under this subpart,
these terms are used in the following
sense: .
(b) Unskilled work. Unskilled work
denotes work which requires little or
no judgment in the preformance of
simple duties that can be learned on
the job in a short period of time. Con-
siderable strength may or may not be

‘required. As an example, where the

primary work function of occupations
consists of handling, feeding, and off-
bearing (i.e., placing or removing ma-
terials from machines which are auto-
matic or operated by others), or ma-

- chine tending, and average successful

job performance can ordinarily be
achieved within 30 days, such occupa-
tions are considered .unskilled. Other
types of jobs requiring little specific
vocational preparation and litfle jude-
ment are -likewise unskilled. No ac-
quired work skills can be attributed to
individuals who have performed only
unskilled work.

- (¢) Semi-skilled work. Semi-skilled
work denotes work in which some
skills -are involved but the more com-
plex work functions are not required.
Semi-skilled jobs may require alert-
ness and close attention to watching
machine processes; or inspecting, test-
ing or otherwise detecting irregulari-
ties; or tending or guarding equip-
ment, property, materials, or persons
against loss, damage. or injury; or
other types of activities involving work
functions of similar complexity. A job
may be classified as semi-skilled where
coordination and dexterity are neces-
sary as in the use of the hands or feet
for the rapid performance of repet-
itive tasks.

*(d) Skilled work. Skilled work re--

quires qualifications in which the in-
dependent judgment of the individual
determines the machine and manual
operations to be performed in obtain-
ing the proper form, quality, or quan-

- tity of material to be produced. The

individual may be required to lay out
work, to estimate quality, suitability
and needed quantities of materials, to
make precise measurements, to read
blueprints or other specifications, or
to make necessary computations or
mechanical adjustments-to control or
regulate processes. Other skilled jobs
may require dealing with personnel,

(e) Transferable work skills, An indi-
vidual is considered to have transfer-
able skills when the skilled or semi-
skilled work functions which he or she
has demonstrated in his or her past
work can be applied to meet the re-
quirements of skilled or semi-skilled
work functions of other jobs or kinds
of  work, Transferability depends
largely on the similarity of occupa-
tionally significant work functfons
among jobs. Transferability is most
probable and meaningful among jobs
in which the same or a lesser degree of
skill is required; and the same or simi-
lar tools and machines are used; and
the same or similar raw materials,
products, processes, or services are in-
volved. There are degrees of transfera«
bility ranging from a close approxima-
tion of work functions involving all
three factors to only remote and inci-
dental similarities among jobs. A com-
plete similarity of all three factors is
not necessary to warrant the inference
of transferability, Where an individ.
ual’s work skills are so specialized or
have been acquired in such a limited
vocational setting that they are not
readily usable in ofher industries, jobs
and work environments, they are not
transferable and the individual may be
considered as if he or she is unskilled,
(Also see Appendix 2, §201.00 (e), (f),
and §202.00 (e), (£).)

§416.912 Effect of performance of ardu-
ous unskilled physical labor.

‘Where an individual with a marginal
education and long work experlence
(e.g., 35 to 40 years or more) limited to
the performance of arduous unskilled
physical labor is not working and is no
longer able to perform such labor be-
cause of a significant impairment or
impairments and, considering his or
her age, education, and vocational
background is unable to engage in
lighter work, such individual may be
found to be under a disability. On the
other - hand, a different conclusion .
may be reached where it is found that
such individual is working or has
worked despite his or her impairment
or impairments (except where sucl
work is sporadic or is medically con-
traindicated) depending upon all the
facts in the case. In addition, an indl-
vidual who was doing heavy physical
work at the time he or she suffered
such impairment might not be consid-
ered unable fo engage in any substan-
tial gainful activity if the evidence
shows that he or she has the training
or past work experience which quali-
fies him or her for substantial gainful
work in another occupation consistent
with his or her impairment, either on
a fulltime or a reasonably regular
part-time basis.
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Ezample. B, a 60-year old miner, with a
fourth grade education, after a life-long his-
tory of arduous physical labor alleged that

~he was under 8 disability because of arthri-
tis of the spine, hips, and knees and other
impairments. Medical evidence shows a com-
bination of impairments and establishes
that these impairments prevent B from per-
forming his usual work or any other type of
arduous physical 1abor. His vocational back-
ground does not disclose either through per-
formeance or by similarly persuasive evi-
dence that he has skills or capabilities

needed to do lighter work which would be”

readily transferable to another work envi-
ronment. Under these circumstances, B may
be found to be under a disability.

§416.913 Listing of medical-vocational
guidelines in Appendix 2.

In light of information that is avalil-

able about jobs (classified by their ex-

ertional and skill ‘requirements) that

" exist in the national economy, Appen-

dix 2 sets forth rules reflecting the
major functional and vocational pat-
terns which are encountered in cases
which do not fall within the criteria of
§416.904 (2) and (b) or §416.912, where
an individual is not engaging in sub-
stantial gainful activity and is prevent-
ed by medically determinable impair-
ment from performing his or her voca-
tionally relevant past work. ‘The Ap-
pendix 2 rules do not encompass all
possible variations of factors and, as
explained in §200.00 of Appendix 2,
are not applicable in any case where
any one of the findings of fact made

with respect to the individual's voca-_

tional factors and residual functional
capacity does not coincide with the
corresponding criterion of a rule. In
such instances, full consideration must
be given to aill relevant facts in accord-
ance with the definitions and discus-
sions of each factor in §§416.905-
416.911. However, when the findings
of fact made as to all factors coincide
with the criteria of a rule, that rule
directs a conclusion of disabled or not
disabled.

8. Subpart I of Part 416 is further
amended by adding a new Appendix 2,
to read as follows: \

APPENDIX 2—MEDICAL—VOCATIONAL
GUIDELINES

Sees, |

200.00 Introduction.

201.00 Maximum sustained work capability
limited to sedentary work as a result
.0f " severe medically determinable
impairment(s).

202.00 Maximum sustained work capability
limited to light work as a result of
severe - medically determinable
impairment(s).

203.00 Maximum sustained work capability
limited to medium work as & result of
severe medically determinable
~impairment(s).

204.00 Maximum sustained work capablility
limited to heavy work (or very heavy
work) as a result of severe médically de-
terminable impairment(s).

.
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200.00 Introduction. (a) The following
rules reflect the major functionsl and voca-
tional patterns which are encountered in
cases which do not fall within the criteris of
§416.904 (1) and (b) or §416.912, where an
individual with & severe medically determin.
able physical or mental impairment(s) {s not
engeging in substantial gainful activity and
the ‘Individual’s impairment(s) prevents the
performance of his or her vocationally rele-
vant past work. They also reflect the analy-
sis of the various vocational factors (l.e.,
age, educhtion, and work experience) in
combination with the individual’s residual
functionnl capacity (used to determine his
or her maximum sustained work capabliity
{or sedentary, light, medium, heavy, or very
heavy work) in evaluating the indlvidual's
ability to engage in substantial gainful ac-
tivity in other than his or her vocationally
relevant past work. Where the f{indings of
fact made with respect to a particular {ndi-
vidual's vocational factors and residual
{unctional capacity colncide with all of the
criteria of a particular rule, the rule directs
a conclusion as to whether the {ndividual is
or is not disabled. However, each of these
findings of fact is subject to rebuttal and
the individual may present evidence to
refute such findings., Where any one of the
findings of fact does not colncide with the
corresponding criterion of a rule, the rule
does not apply in that particular case and,
accordingly, does not direct a conclusion of
disabled or not disabled. In any Instance
where a rule does not apply, {ull considera-
tion must be given to &ll of the relevant
facts of the case in accordance with the
definitions and discussions of cach factor in
§§416.905-416.911.

(b) The existence of jobs {n the national
economy Is reflected in the “Declslons”
shown in the rules; Le., in promulgating the
rules, administrative notice has been taken

‘of the numbers of unskilled jobs that exist

throughout the national economy at the
various functionsal levels (sedentary, light,
medium, heavy, and very heavy) as support-
ed by the “Dictionary of Occupational
Titles” and the *“Occupational Outlook
Handbook,” published by the Department
of Labor; the “County Business Patterns"
and “Census Surveys" published by the
Bureau of the Census; and occupational sur-
veys of light and sedentary jobs prepared
for the Soclal Security Administration by
various State employment agencles. Thus,
when all factors coincide with the criteria of
a rule, the existence of such jobs Is estab-
lished. However, the existence of such jobs
for individusls whose remsining functional
capacity or other factors do not colnclde
with the criteria of a rule must be further
considered in terms of what kinds of jobs or
types of work may be either additionally in-
dicated or precluded.

(c) In the application of the rules, the in-
dividual's residual functional capacity (Le.,
the maximum degree to which the individu-
al retains the capsacity for sustained per-
formance of the physical-mental require-
ments of jobs), age, education, and work ex-
perience must {irst be determined.

(d) The correct disability decision (Le., on
the issue of abllity to engrge in substantial
gainful activity) is found by then locating
the individual's specific vocational profile.
If an individual’s specific profile is not listed
within this Appendix 2, a conclusion of dis-

sbled or not disabled is not directed. Thus,”

for example, an Individual's abllity to
engage in substantial gainful work where
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his or her residual functional capacity falls
between the ranges of work indicated in the
rules (e.g., the individual who can perform
more than light but less than medinm
work), is decided on the basis of the princi-
ples and definitions in the regulations,
giving consideration to the rules for specific
case situations in this Appendix 2. These
rules represent various combnations of ex-
ertional capablilities, age, education and
work experience and also provide an overall
structure for evaluation of those cases in
which the judgments as to each factor do
not colncide with those of any specifc rule.
Thus, when the necessary judgments have
been made as to each factor and it is found
that no specific rule applies, the rules still
provide guldance for decisionmaking, such
25 in cases involving combinations of impair-
ments, For example, if the strength limita-
tions resulting {from an individual's
fmpairment(s) considered with the judg-
ments made as to the individual’s age, edu-
cation and work experience correspond to
(or closely approximate) the factors of a
particular rule, the adjudicator then has a
frame of reference for considering the jobs
or types of work precluded by other, non ex-
ertional {mpairments in terms of numbers
of jobs remaining for a particular individu-
al

(e) Since the rules are predicated on an in-
dividual’s having an impalrment which man-
ifests itself by limfitations in meeting the
strength requirements of jobs, they may not
be fully applicable where the nature of an
{ndividual’s impairment does not result in
such limitations, e.g., certain mental, senso-
ry, or skin impairments. In addition, some
impalrments may result =zolely in postural
and manipulative lmitations or environ-
mental restrictions. Environmental restric-

tons are those restrictions which result in

inability to tolerate some physical
features(s) of work se that occur in
certain industries or types of work, eg., an
lnabmty to tolerate dust or fumes.

(1) In the evaluation of disability where
thc individual has solely a nonexertional
type of impalrment, determination as to
whether disabflity exists shall be based on
the principles of $§416.905-416.911, giving
consideration to the rules for specific case
s{tuations in this Appendix 2. The rules do
not direct factual conclusions of disabled or
not disabled for individuals with solely non-
exertional types of impairments.

(2) However, where an individual has an
impairment or combination of impairments
resulting in both strength limitations and
nonexertional limitations, the rules in this
subpart are considered In determining first
whether a {inding of disabled may be possi-
ble based on the strength limitations alone
and, if not, the rule(s) reflecting the individ-
ual's maximum residual strength capabili-
ties, age, education, and work experience
provide a framework for consideration of
how much the individual’s work capability
is further diminished in terms of any types
of jobs that would be contraindicated by the
nonexertional limitations. Also, in these
combinations of nonexertional and exer-
tional limitations which cannot be wholly
determined under the rules in this Appen-
dix 2, full consideration must be given to all
of the relevant facts in the case in accord-
ance with the definitions and discussion of
each factor in §$416.905-416.911, which will
provide Insight into the adjudicative weight
to be accorded each factor.
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201.00 Maximum sustained work capabil-
ity limited to sedentary work as a result of
severe medically determinable = impair-
ment(s), (a) Most sedentary occupations fall
within the skilled, semi-skilled, professional,
administrative, technical, clerieal, and
benchwork classifications. Approximately
200 separate unskilled sedentary occupa-
tions can be identified, each representing
numerous jobs in the national economy. Ap-
proximately 85 percent of these jobs are in
the machine trades and benchwork occupa-
tional categories. These jobs-(unskilled sed-
entary occupations) may be performed after
a short demonstration or within 30 days.

(b) These unskilled sedentary occupations
are standard within the industries in which

they exist, While sedentary work represents .

a significantly restricted range of work, this
range in itself is not so prohibitively re-
stricted as to negate work capability for sub-
stantial gainful activity.

(c) Vocational adjustment to sedentary
work as defined in §416.910(b) may be ex-
pected where the individual has special
skills or experience relevant to sedentary
work or where age and basic educational
competences provide sufficient occupational
mobllity to adapt to the major segment of
unskilled sedentary work. Inability to
engage in substantial gainful activity would
be indicated where an individual who is re-
stricted to sedentary work because of a
severe medically determinable impairment
‘lacks special skills or experience relevant to
sedentary work, lacks educational qualifica-
tions relevant to most sedentary work (e.g.,
has a limited education or less) and the indi-
vidual’'s age, though not necessarily ad-
vanced, is a factor which significantly limits
voca.tlonal adaptability.

(d) The adversity of functfonal restriction
to sedentary work at advanced age (55 and
over) for individuals with no relevant past
work or who can no longer perform voca-
tionally relevant past work, and have no
transferable skills, warrants a finding of dis-
abled in the absence of the rare situation

where the individual has recently completed -

education which provides a basis for direct
entry Into skilled sedentary work. Advanced
age and a history of unskilled work or no
work experience would ordinarily offset any
vocational advantages that might accrue by
reason of any remote past education, wheth-
er it is more or less than limited education.

(e) The presence of acquired skills that.

are readily transferable to a significant
range of skilled work within an individual’s
residual functional capacity would ordinari-
1y warrant a finding of ability to engage in
substantial gainful activity regardless of the
adversity of age, or whether the individual’s
formal education is commensurate with his
or her demonstrated skill level. The acquisi-
tion of work skills demonstrates the ability
to perform work at the level of complexity

demonstrated by the skill level attained re- - -

gardless of the indlvidual’s formal educa-
tional attainments,

() In order to find transferability of skills
to skilled sedentary work for individuals
- who are of advanced age (55 and over),
-there must be very little, if any, vocationa.l
adjustment required in terms of tools, work
processes, work settings, or the industry
. (g) Individuals approaching advanced age
(age 50-54) may be significantly limited in
vocational adaptability if they are restricted

to' sedentary work. When such individuals.

have no past work experience or can no
longer perform vocationally relevant past

RULES AND REGULATIONS

work and have no transferable skills, a find-
ing of disabled ordinarily obtains. However,
recently completed education which pro-
vides for direct -entry into sedentary work
will preclude such a finding. For this age
group, even a high school education or more
(ordinarily completed in the remote’ past)
would have little impact for effecting a vo-
cational adjustment unless relevant work

.experience reflects use of such education.

(h) The term “younger individual” is used

-to denote an individual age 18 through 49.

For those within this group who are age 45-
49, dge is a less positive factor than for

‘those who are age 18-44. Accordingly, for

such individuals (1) who are restricted to
sedentary work, (2) who are unskilled or
have no transferable skills, (3) who have no
relevant past work or who can no longer
perform vocationally relevant past work,

- and (4) who are either illiterate or unable to

communicate in the English language, a
finding of disabled is warranted. On the
other hand, age is a more positive factor for
those who are under age 45 and is usually
not a significant factor in limiting such an
individual’s ability to make a vocational ad-
justment, even an adjustment to unskilled
sedentary work, and even where the individ-
ual is illiterate or unable to communicate in
English. However, a finding of disabled is
not precluded for those individuals under
age 45 who do not meet all of the criteria of
a specific rule and who do not have ability
to perform a.full range of seédentary work.
The following examples are illustrative: Ex-
ample 1: An individual under age 45 with a

- high school education can no longer do past
work and is restricted to unskilled sedentary -

Jjobs because of a severe medically detefmin-
able cardiovascular impairment (which does
not meet or equal the listings in Part A of
Appendix 1). A permanent injury of the

]

Tight hand limits the individual to seden.
tary jobs which do not require bilateral
manual dexterity. None of the rules in Ap-
pendix 2 are applicable to this particular sot
of facts, because this individual cannot per«
form the full range of work defined ag sed-
entary. Since the inability to perform jobs
requiring bilateral manual dexterity signifi-
cantly compromises the only range of work
for which the individual is otherwise quall.
fied; (i.e., sedentary), a finding of disabled
wotld be appropriate. Example 2: An {lliter-
ate 41 year old individual with mild mental
retardation (IQ of 78) is restricted to un-.
skilled sedentary work and cannot perform
vocationally relevant past work, which had
consisted of unskilled agricultural fleld
work; his or her particular characteristics
do not specifically meet any of the rules in
Appendix 2, because this individual cannot
perform the full range of work defined as
sedentary. In light of the adverse factors
which further narrow the range of seden-

. tary work for which this individual is quall-

fied, a finding of disabled is appropriate.

(1) While illiteracy or the inability to com-
municate in English may significantly limit
an individual’s vocational scope, the prima-
ry work functions in the bulk of unskilled
work relate to working with things (rather
than with data or people) and in these work
functions at the unskilled level, liternoy or
ability to communicate in English has the
least significance. Similarly, the lack of rele-

.vant work experience would have little sig-

nificance since the bulk of unskilled jobs ro-
quire no qualifying work experlence. Thus,
the functional capability for a full range of
sedentary work represents sufficient num-

"bers of jobs to indicate substantial vocation.

al scope for those individuals age 18-44 even
if they are {lliterate or unable to communi.
cate in English.

“TaBLE No. 1.—Residual functional capacity: Maximum sustained work capability limiled to
" sedentary work as a result of severe medically determinable impairmeni(s)

4

Rule . Age Education Previous work experfence Decislon
201.01...... e Advanced age..... Limited or 1€5S.uuumnscesnes Unskilled OF DONE wuieisncies Disabled,
-201.02 weeneedO o, (1] Skilled or semiskilled— Do,
. - « skills not transferablo
201.03 seseealO do Skilled or semiskilled— Not
' skills transferable !, . disabled,
201.04.. oo |, High school graduate or  Unskilled or none L. Disabled,
- more—~does not provide N
for direct entry into
- skilled work?,
201.05 wesenedO High school graduate or do Not
more~provides for disabled.
direct entry into skilled R
work?,
201.08..... eredO High school graduateor  Skilled or semiskilled— Disabled,
more—does not provide skills not transferable !,
for direct entry into
. ' skilled work2,
201.07. w0 do, 2 Skilled or semiskilled— Not
. skills transferable & disabled.
201.08... U ) High school graduate or  Skilled or semiskiiled—  Do.
more-—-provides for skills not transferablo
L direct entry into skilled
. work?2, *
201,09 eeceersessssresnmmnssirirenens ClOSELY Limited or less........ ssnsessaone Unskilled 0r noNGu.mes Disabled,
approaching
advanced age.
201.10 o (- do Skilled or semiskilled— Do.
- skills not transferable.
201.11 weendO do Skilled or semiskilled— Not
skills transferable, disabled.
201.12..... . ] High school graduate or  Unskilled Or NONC..wune Disableds
' - more—does not provide
for entry Into skilled
: work?
201.13 w0 High school graduate oF ... uesssmsssstssssissassissesins NOb
- more—provides for disabled,
direct entry into skilled
work?,
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"TasLE No. 1.—Residual functional capacity: Marimum sustained work capability limited to
sedentary work as a result of severe medically determinable impairment(s)—Continued

»

Rule Age Education Previous work experience Declslon
- 201.14 Ceree seeendO High school graduateor  Skilled or semiskilled-- Disahled
- more—doesnotprovide  skills not transferable.
for direct entry Into
- skilled work2,
201.15 o 1.} do.? Skilled or, semiskilled— Not
- skills transferable, dizabled.
-201.16. J—. 1. High school graduate or  Skilled or semiskilled— Do.
ruore—provides for «  skills not transferable,
direct entry into skilled > .
work
201.17 Younger Tliterate or unable to Unzkilled 0 BONE ceeeeereemee, Disabled.
individual,age = communicate In
45 to 49. .
20118 o (. Limited or less—at least ~do Not
. literate and able to
communicate in English.
201.19 o (.} Limited orless. Skilled or semiskill Do. -
skills not transferable.
201.20. O (. do Skilled or semiskill Do.
skills transferable.
201.21 o High school graduateor Skilled or semisklled— Do.
- . ; more. skills not tranxferable, -
h - 201.22 wentiO do Skilled or semiskilled— Do.
- skills tranzferable.
201.23 Younger Iliterate or unable to Unskilled or none Do.*
individusl;age communicate fn English.
18 to 44.
201.24 conenedO Limited or less—at least do Do.*
literate and able to
+ communicate in English,
201.25. dO Limited orless Skilled or semiskilled— Do.*
» skills not tranzferahle,
201.26 — .} Jo— 7} Skilled or semiskilled— Do.*
. skills transferable. .
201.27. weedO High school graduateor  Unskilled or nonCe s Do.* .
more. ’
201.28 dO do Skilled or semiskilled— Do.* .
N . skills not tranaferable,
« 201.29, . (. do Bxilled or semiskilled— Do.*
skills tranxferable.
1See 201.00(1). h
2See 20L.00(d). - .
3See 200.00(g).
“See 201.00(h).

" 202.00 Maximum sustained work capabili-
ty limited to light work as a result of severe
medically determinable impairmeni(s). (a)
The functional capacity to perform a full
range of light work as defined in § 416.910(c)
includes the functional capacity to perform
sedentary as well as light work. Approxi-
mately 1,600 separate sedentary and light
unskilled occupations can be identified in
eight broad occupational categories, each
occupation representing numerous jobs in
the national economy. These jobs can be
performed after a short demonstration or
within 30 days, and do not require special
skills or experience.

(b) The functional capacity to perform a
wide or full range of light work represents
substantial work capability compatible with
making a work adjustment’ to substantial

numbers of unskilled jobs and, thus, gener-,

ally provides sufficient occupational mobil-
ity even for severely impaired individuals
who are not of advanced age and have suffi-
cient educational competences for unskilled
WOIK.

(¢) However, for individuals of advanced

_age who can no longer perform vocationally

relevant past work and who have a history
of unskilied work experience, or who have
only skills that are not readily transferable

to a significant range of Seml-skilled or

. skilled work that i{s within the individual's

functional capacity, or who have no work
experience, the limitations in vocational’
adaptability represented by functonal re-
striction to light work warrant a {inding of
disabled. Ordinarily, even a high school edu-
cation or more which was completed in the
remote past will have little positive Impact,
on effecting a vocational adjustment unless:
relevant work experlence reflects use of}
such education.

(d) Where the same factors In paragraph
(c) of this section regarding education and
work experience are present, but where age,
though not advanced, is a {actor which sig-
nificantly limits vocational adaptabllity (Le.,
closely approaching advanced age, 50-54)
and an individual'’s vocational scope is fur-
ther significantly limited by illiteracy or in-
ability to communicate in English, a finding
of disabled is warranted.

(e) The presence of acquired zkiflls that
are readily transferable to a significant

- range of semi-skilled or skilled work within

an individual's residual functional capacity
would ordinarily warrant & finding of not
disabled regardless of the adversity of age,
or whether the individual's formal educa-

ton is commensurate with his or her dem-

onstrated skill level. The acquisifion of work
skills demonstrates the abllity to perform
work at the level of complexity demonstrat-
ed by the skill level attained regardless of
the gl‘d]vidual's formal educational attain-
men|

(f) Por a {inding of transferability of skills
to light work for individuals of advanced
age wWho are closely approaching retirement
age (age 60-64), there must be very little, if
any, -vocational adjustment required in
terms of tools, work processes, work set-
tings, or the industry.

(g) While {lliteracy or the inability to com-
.municate in English may significantly limit
‘an individual’s vocational scope, the prima-

, Ty work functions in the bulk of unskilled
,work relate to working with things (rather
than with data or people) and in these work
functions at the unskilled level, literacy or
‘ability to communicate in English has the
least Similarly, the Jack of rele-
vant work experience wounld have little sig-
nificance since the bulk of unskilled jobs re-
quire no qualifying work experience. The
.capahmty for light work, which includes the
,ebility to do sedentary work, represents the
icapability for substantial numbers of such

jobs. This, in turn, represents substantial -

vocational scope for younger individuals
(age 18-49) even if flliterate or unahle to
communicate in English.

‘TaBrLE No. 2.—Residual functional capactty: Mazimum sustained work capabilily limited to
R light work as a result of severe medically determinabdle impatrmen{(s)

-Rule

Age Education

Previous work experience Declsion

¥ - 20201
202.02

~
4

Advanced 2g¢ ... I.ln;ltcd orless

. "

Y

avoted

“ 3

-
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TaBLE No. 2.—Residual functional capacity: Maximum sustained work capability limiled lo
. light work as a result of severe medically determinable impairmeni(s) —Continued

Rule Age Education Preylous work experience Decislon
) 202.03 _—l do : Skiled or semiskilled— Not
skills transferable?, disabled.
-202.04 O [ High school graduate or  Unskilled or none ... Disabled.
more-—does not provide ' +
for direct entry into
- ' skilled works,-
p 202.05 O () High school graduate or do Not
. . . o " more—provides for . disabled.
. direct entry into skilled
work %
-202.06, o0 High school graduate or  Skilled or semiskilled— Disabled.
. more—does not provide skills not transferable.
. for direct entry into
. . skilled work®, .
202.07... sirensdO do.2 Skilled or semiskilled— Not
. skills transferable . disabled,
202.08 vorenedO High school graduate or  Skilled or semiskilled— Do.
L more--provides for skills not transferable.
: direct entry into skilled '
: i .- work?, . .
202.09ccmssescssssssssssrsasssnsnrs C10SELY. Dliterate or unable to Unskilled or none...wn. Disabled.
appoaching communicate in English. *
. advanced age. ,
202.19, cnenedO Limited or less—at 1east  ......Oucnisssmsssssssssssmonssnsanss NOB
literate and able to disabled.
. communicate in English.
. 202.11 . ] Limited Or 165S.msmeseenese Skilled or semiskilled— Do.
. skills not transferable.
202.12 eeenedO do Skilled or semiskilled— Do.
. -skills transferable.
202.13 do. High school graduate or  Unskilled or none......ccuse Do.
‘ more. -
4 202.14 wnenelO do Skilled or semiskilled— Do.
skills not transferable,
. 202.15. o0 seneedO Skilled or semiskilled— Do.
! . - skills transferable.
202.16.uccueerees rerssssersessenees L OUNZET Illiterate or unable to Unskilled or NONE wcccucorssanns Do.
individual, communicate in English. :
202.17 wesuredO Limited orless—atleast  cedOuicscmmscsnssnsssines DO
literate and able to .
s communicate in English.
- 202,18, oo 1.} Limited Or 1SS Skilled or semiskilled— Do.
skills not transferable.
- 202.19. O [, do Skilled or semiskilled— Do. ,
L skills transferable.
202.20 PO (. High school graduate or  Unskilled or none......cs Do.
more. -
202.21 PR [ TR JHR do Skilled or semiskilled— Do,
skills not transferable.
202.22 reesesdO cenenedO Skilled or semiskilled— Do,
R skills transferable.
- f
ISee 202.00(f) -
2See 202.00(c)

203.00 Maximum sustained work capabil-
ity limited to medium work as a result of
severe medically delerminable impair-
ment(s). (a) The functiohal capacity to per-
form medium work as defined in 416.910(d)
includes the functional capacity to perform
sedentary, light, and medium work. Ap-
proximately 2,500 separate sedentary, light,
and medium occupations can be identified,
each occupation - representing numerous
jobs in the national economy which do not
require skills or previous experience and

- which can be performed after & short dem-
onstration or within 30 days. -

(b) The functional capacity to perform
medium work represents such substantial
work capability at even the unskilled level
that a finding of disabled is ordinarily not
warranted In cases where a severely im-
paired individual retains the functional ca-

. -pacity to perform medium work. Even the
adversity of advanced age (55 and over) and
a work history ‘of unskilled work may be
offset by the substantial work capability
represented by the functional capacity to
perform medium work. (Note that the provi-
sions of §416.912 must have been given prior
consideration.) -

(c) However, the absence of any relovant
work experience becomes & more significant
adversity for individuals of advanced age (556
and over). Accordingly, this factor, in combl«
nation with a limited education or less, mill.
tates against making a vocational adjuste
ment to even this substantial range of work
and a finding of disabled is appropriate.
Further, for individuals closely approaching
retirement age (60-64) with a work history
of unskilled work and with marginal educa«
tiﬁntor less, a finding of disabled is appro-
priate.

TABLE No. 3.—Residual functional capacity: Mazimum sustained work capabitily Himited to
medium work as a result o'f_ severe medically determinable impairmeni(s)

Rule ---- Age Education Previous work experience” Decislon
203.08uccccsscsssssassessosssssonss CloOSELY - Marginal or none ... Unskilled or none ............ Disabled.
. : approaching -~ . : -
retirement age.
203,02 ummcuisinnssssassssssasosases sonsas do Limited or less None Do.
203.03 o 1.} Limited, Unskilled Not
disabled.
203.04 o (.} Limited or 1esS...ummess Skilled or semiskilled— Do.
o skills not transferable. -
203.05 cseensO do Skilled or semiskilled— Do.
. skills transferable.
203.06........ o (.} High school graduate or  Unskilled OF DORE wvcercernens Do.
more.
. . 203.07 P . High school graduateor  Skilled or semiskilled— Do.
. , . more—dloes not provide skills not transferable.
for direct entry into 1

- skilled work.

FEDERAL REGISTER, VOL. 43, NO. 229—TUESDAY, NOVEMBER 2@, 1978

~



RULES AND REGULATIONS

‘TaBLE No. 3.—Residual functional capa'city: Mazimum sustained work capability limited to
medium work as a result of sevére medically determinable impatrmeni(s)—Continued

Rule Age Education Previous work experience Decision

203.08 eeneedO do Skilled or semiskilled— Do.

! . skills transferable.

203.09. = wdo High school graduateor  Skilled or semiskill Do.
more—-provides for skills not transferable.
direct entry into skilled
work.

203.10 Advanced age Limited orless None Disabled.

203.11 weendO do Unskilled Not

. : disabled.

203.12 wdo do. Skilled or semiskilled— Do.

skiils not transferable.

203.13 J— (. do Skilled or semiskill

: . skills transferable,

203.14 wdo High school graduate or  Unskilled or none Do.
more.

203.15 ceeedO High school graduate or  Skilled or semiskilled— Do.
more—~does not provide  skills not transferable.
for direct entry into

- skilled work.
203.16 o (. do Skilled or semiskilled—- Do.
. skills transferable,
203.17 . (.} High school graduateor  Skilled or semiskilled— Do.
more-provides for skills not transferable.
~ direct entry into skilled
work,
203.18 Closely Limited or less Unskilled OF BONCccssenne Do.
- approaching
advanced age. .

203.19. P [, Y do Skilled or semiskilled— Do.

skills not transferable,

203.20. verensdO do Skilled or semiskilled—- Do.

skifls transferable,

203.21 o 1. High school graduateor  Unskilled ornone Do.

- more.
203.22 o} High school graduate or  Skilled or cemiskilled— Do.
more—does not provide skills not transferable.
{for direct entry into
skilled work, 5
203.23 - (] .1, } Skilled or gsemiskilled— Do.
’ skills transferable.

203.24 . (. High school graduste or  Skilled or semiskilled— Do.
more—provides for skills not transferable,
direct entry into skilled
work.

203.25. Limited or less Unskilled OF NONE reecstecercess Do.

individual, N

203.26 o0 o (.} Skilled or semiskilled- Do.

skills not transferable,

203.27 . (.1 do Skilled or semiskiiled— Do.

skills transferable.

203.28 wdo High school graduate ore Unskilled 0r noORC e Do.
‘more.

203.29 . (. High school graduste or  Skilled or semiskilled— Do.
more—does not provide skills not transferable. .
for direct entry into
skilled work.

203.30, O 1. do Skilled or semikilled—

- skills transferable.

203.31 — (. High school gradusteor Skilled or semiskilled— Do.
more-—-provides for skills not transferable. .
direct entry into skilled

work.

204.00 Mazximum sustained work capabil-
ity limited to heavy work (or very heavy
. work) as a result of severe medically deter-
minable impairmeni(s). The residual func-
tional capacity to perform heavy work as de-
fined in §416.910(e), or very heavy work as
defined in §416.910(f) includes the function-
al capability for work at the lesser function-
al levels as well, and represents substantial
work capability for jobs in the national
economy at all skill and physical demand
levels. Individuals who retain the functional
capacity to perform heavy work (or very
heavy work) ordinarily will not have a

. severe impairment or will be able to do their
past work—either of which would have al-
ready provided & basis for a decision of “not
disabled”. Environmental restrictions ordi-
narily would not significantly affect the
range of work existing in the national econ-
omy for individuals with the physical capa-
bility for heavy work (or very heavy work).
Thus, an impairment which does not pre-
clude heavy work (or very heavy work)
would not ordinarily be the primary reason

FEDERAL REGISTER, voL. 43, NO. 229—TUESDAY, NOVEMBER 28, 1978

for unemployment, and gencrally s suffl-
cient for a {inding of not disabled even
though age, education, and skill level of
prior work experience may be considered ad-

verse.
[FR Doc. 78-32393 Filed 11-27-78; 8:45 am]

[4110-07-M]
. [Regulations No. 163
PART 416—SUPPLEMENTAL SECURITY
INCOME FOR THE AGED, BLIND,
AND DISABLED
Subpart B—Eligibility -

ELIGIBILITY OF INDIVIDUALS RESIDING
N PusrLicLy OPERATED COMMUNRITY
RESIDENCES SERVING NO MORE THAN
16 RESIDENTS

"AGENCY: Social Security Administra-
tion, HEW.

ACTION: Final regulations.

" 55379

SUMMARY: This final rule provides
that the term “public institution™ does

- not include publicly operated commu-

nity residences which serve no more
than 16 residents and defines this kind
of residence. Thus, individuals who are
reslding in publicly operated commu-
nity residences which serve no more
than 16 residents, and who are other-

‘wise qualified, are eligible for Supple-
‘mental Security Income (SSI) bene-

fits.

This rule encourages the develop-
ment of small residential facilities as
an alternative to care in large institu-
tions for persons who would benefit
from a living arrangement closely ap-
proximating independent living in a
community setting while,_at the same
time, receiving supportive care and
some degree of supervision. These pro-
vislons are designed to acclimate resi-
dents to community living and fo ease
the transition into an independent
living situation.

EFFECTIVE DATE: November 28,
1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. S. J. Weissman, Tegal Assistant,

Social Security Administration, 6401

Security Boulevard, Baltimore, Md.

21235, telephone 301-594-7341.

SUPPLEMENTARY INFORMATION:

On January 31, 1978, this amendment

was published in the PEpEraL REGISTER

(43 FR 4004) as an interim regulation.
BACKGROUKD

Prior to the enactment of section
505(a) of Pub. I. 94-566, section
1611¢eX(1) of the Act provided only
one exception to the general rule that
no person shall be eligible to receive
SSI benefits for any month through-
out which the individual is an inmate
of a public institution. The previous
exception, which continues in effect,
provides that an individual who is
throughout a month in a public insti-
tution may be eligible for SSI benefits
if the institution is recelving payments
under a State plan approved under
Title XIX (Medicaid) on his or her
behalf, assuming all other SSI eligibil-
ity criteria are met. In this situation,
the standard payment amount is $25
for each full month of such
institutionalization. This amount is
then subject to reduction for any
countable income which the individual
may have. However, if the public insti-
tution is not receiving title XIX (Med-
icaid) payments on his or her behalf,
the individual is ineligible for SSI
benefits. The rules implementing
these statutory provisions are found in
Title 20 of the Code of Federal Regu-
Iations, §416.231.

Score oF RULEs

1, Section 505(2) of Pub. I. 94-566
added a second exception to the exclu-
sion of inmates of public institutions.
Section 1611(eX(1)X(C) of the Act now

« -
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provides that the term “public institu--

tion” does not include publicly operat-

ed community residences, which serve- -

no more than 16 residents. According-
ly, we have amended §416.231 by
adding a new paragraph (2)(3) to state
that for purposes of §416.231 the term
public institution does not include
publicly operated commumty resi-
dences which serve no more than 16
residents: Thus, individuals residing in
residences of this type are eligible for
SSI benefits if all other SSI criteria.
are met.

2. We have also amended §416.231
by adding a new paragraph (b)(6)(1).

This paragraph defines publicly oper- -

ated community residences which
serve no more than 16 residents as fol-
lows:

It must be publicly operated as de-~

fined in § 416.231(b)(2); and

It must be planned and designed to
serve no more than 16 residents, or the
plan and design was changed to serve
no more than 16 residents; and

It must be serving no more than 16
residents; and

It must make available some sérvices -

beyond food and shelter such as social
services or help with personal living
actlvities, or training in socialization
and life skills; occasional or incidental
medical or remedial care may also be
provided (as defined in 45 CFR 228.1).

In developing this definition we
looked to the wording of the statute.
We also considered the background
materials contained in the legislative
history of the statute. (See Hearing on
H.R. 10210 Before the Subcommittee

on Public Assistance of the House’

Committee on Ways and Means, 94th
Cong., 2nd Sess. (1976). Also see S.
Rep. No. 1265, 94th Cong., 2nd Sess.
page 29 (1976).)

The central theme in these materi-
als is the underlying philosophy that
community residences provide a desir-
able alternative to large institutions

because they can provide not only life.
sustaining services of food and shelter, -

but also can encourage: personal inde-

pendence in an atmosphere of mutual ,

.acceptance and support for emotional
growth and life enrichment activities.
Based on this information,.the critical

factors used in developing this deﬁni-’

tion were size, location, and purpose.
We also considered the problems
which can arise because of fluctuating
occupancy levels in this type of facili-
ty. We believe the. most feasible and
equitable way to méet the intent of
the legislation is’ to look to the
number of residents the facility is de-
slgned or planned to serve. This is in
keeping with the intent of the statute
which envisions a 16 resident capacity
as an oufer limit applicable to commu-
nity residences. The test is whether or
not community residences are de-
signed or planned, according to their
specifications, to house and provide
services for no more than 16 residents,

- RULES AND REGULATIONS

and whether no more than 16 persons
are actually residing in the residence.

- A publicly operated community resi-
dence, while nof considered a “public
institution’ for purposes of making
residents ineligible for SSI under sec-
tion 161(a)(1)(A) of the Act, is never-
theless an institution, and as such is
expected to provide some- services
beyond - food and shelter
(§ 416.231(b)(1)). Thus, a publicly oper-
ated community residence must make

‘available some other services such as

social -services, or help with personal
living activities, -or training in social-
ization and life skills. Such services
may also include occasional or inciden-
tal medical or-remedial care. It is in-
tended that these services will provide

the individual with the skills necessary’

to return to community living.

3. To further insure clarity of the’

above definition, we also added a new

- paragraph. (b)(6)(ii) t¢ §416.231. It de-

scribes those public facilities which
are not considered community resi-
dences even if their accommodations
are for 16 or fewer residents. Excluded
are educational or vocational training
institutions, correctional or holding fa-
cilities, medical treatment facilities,
and residential facilities located on the
grounds of or immediately adjacent to

.any large institution or multiple-pur-

pose complex. .
Educational and vocational training
institutions are designed to provide in-

‘dividuals with approved, accredited or
‘'recognized educational or training pro-

grams preparatory to gainful employ-

ment. A publicly operated community,

residence is designed to acclimate its
residents to community living, thereby
easing their transition inte independ-
ent living situations. Since each differs
in its primary goal, educational and -
vocational training institutions cannot
qualify as publicly operated communi-
ty residences. Even though individuals
residing in educational or vocational
training institutions would not be eli-
gible for SSI benefits under this final
rule, such individuals may be eligible
for SSI benefits under § 416.231(bX(3).
This is so because §416.231(bX3) pro-
vides that a person is not considered

‘an “inmate of a public institution”

when he or she is‘in a public educa-
tional or vocational training institu-
tion for purposes of securing educa-
tion or vocational training.
Correctional or holding facilities are
part of the criminal justice system,
and medical treatment facilities pri-
marily focus on providing medical or
remedial care. Since none of these in-
stitutions is designed to provide the
desired living arrangement envisioned
by the statute, they are excluded from
the definition of publicly operated
community residences. ’
Residential facilities located on the
grounds of or adjacent to a larger in-
stitution or multiple-purpose complex
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are excluded because their location is
inconsistent with the statutory provi-
sions and purposes regarding commu-
nity residences. Colocated residential
facilities are an integral part of the
larger institution. Therefore, such a
living arrangement would not be con-
sidered as an alternative to institution-
al living. Moreover, a facility so situ-
ated is really not part of the communi-
ty and thus caquld not as readily ac-
complish the intended goal.

DiscussioN oF COMMENTS

Interested persons were given the
opportunity to submit, within 90 days,
data, views, or arguments with regard
to the interim regulation. A number of
comments were received from private,
State, and local organizations. Re-
sponses to the comments are dlscuz;sed
below.

Comment: One commenter recoms
mended that a payment of graded
higher allowances be allowed based on
the number of services provided by
halfway houses and that those which
do not furnish specified minimum
services be eliminated by closing their
doors.

. Response: Concerning the first part
of the comment, there is no statutory
provision for varying the amount of
Federal SSI benefits based on the
number of services a community resi-
dence may provide. The second part of
the comment relates to the regula-
tions published by the Office of
Human Development Services (OHDS)
on January 31, 1978 (43 FR 4016)
which provides for States to establish
standards for such facilities, Accord-
ingly, this comment was forwarded to
OHDS for their consideration of that
issue.
- Comment: Two commenters objected
to §416.231(bX6)(11)Xa) because it ex-
cludes from the definition of “publicly
operated community residences which
serve no more than 16 residents” resi.
dential facilities “located on the
grounds of or immediately adjacent to
any large institution or multiple-pur-
pose complex. They state that this ex-
clusion is inconsistent with the intent
and purposes of the statute, consti-
tutes poor social policy, and presents
an unnecessary obstacle to the States.

Response: All of the pertinent back-
ground information relating to section
505(a) of Pub. L. 94-566 shows that
the Congress and other concerned or-
ganizations intimately involved in the
development of the statute, specifical-
1y indicated the need for the limita-
tion in §416.231(b)6)(1iXa). The Con-
gress intentionally chose the term
“community residence” to refer to a
small, free-standing, community-based
living unit and clearly intended that
facilities on the grounds of large insti-
tutions or immediately adjacent to
them be excluded from the definition
of “publicly operated community resi-



dences which serve no more than 16
residents,” because these living ar-
rengements are not considered to be
alternatives to institutional living.
* This is borne out in a letter we re-
ceived from Congressman William
Brodhead and Congresswoman
Martha Keys (co-sponsors of this legis-
lation) shortly after endctment of this
statute in which they shared with us
their thoughts on the direction the
regulations should take. They specifi-
cally stated that “small houses on the
grounds of large institutions or imme-
" diately adjacent to them should not be
considered community residences.”
Since it was clearly the intent of Con-
gress to exclude this type of residen-
tial facility, we are not adopting this
recommendation.

Comment: One commenter viewed
the interim regulation as a positive
step and hoped it would become per-
manent.

- Response: This amendment adopts
the interim regulation as a final rule.

Comment: One commenter proposed
that: (1) the interim regulation be re-
vised to exclude SSI benefits only
from those residences in which more
than 16 people are receiving SSI bene-
fits; and (2) the definition of “inmate”
be revised to include anyone placed in

- an institution by court or doctor’s
order.

Response: The flrst proposa.l cannot
be adopted because it is not consistent
‘with section 1611(e)(1XC) of the
Social Security Act and its legislative
history. That section states “not more
than 16 residents.” Congress intended
that these residential facilities be
small enough so that a financial incen-
tive would not exist for the States to
fragment their institutions which pro-
vide custodial care to those who need
it. Throughout the hearings and com-
mittee reports on the amendment, the
term “small residential facility” is

- used to refer to small, free-standing,

community living units.

With respect to the second proposal,
the term “inmate of a public institu-
tion” is defined in current regulations
- (§416.231(b)(3)) as a person who is
living in a public institution and re-
ceiving treatment or services which
are appropriate to the person’s re-
quirements. This provision is based on
section 1611(e)(1) (A) and (B) of the
Act. These. provisions were not
changed by Pub. L., 94-566.

Comment: One commenter suggest-
ed that the interim regulation be re-
vised to include people who reside in
private homes,
and family care centers. The com-
menter also suggested changes con-
cerning the trial work period as it re-
lates to sheltered workshop employ-
ment, increasing the limitation on re-
sources, and a number of other points
not related to this regulation.

Response: Individuals residing in pri-

vate homes, private apartments, or

private apartments, "
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family care facilities are not affected
by this amendment. This rule con-
cerns only public residences. Qualified
individuals residing in private facilities
have been and continue to be eligible
for the full standard payment amount,
unless the facility is recelving pay-
ments under a State plan approved
under Title XIX (Medicaid) in which
case the standard payment amount Is
$25. Thus, no change is made on this
point.

With respect to the commenter’s

.suggestion that the limitation on re-

sources be Increased, a Notice of Pro-
posed Rule Making proposing an in-
crease for certain resources (e.g., auto-
mobile, personal effects, and house-
hold goods) was published in the Fep-
ERAL REGISTER of April 28, 1978 (43 FR
18206). However, the limitation of
$1,500 for an individual ($2,250 for a
couple) is set by law and cannot be in-
creased by regulations. The com-
menter’s other suggestions not related
to this amendment will be studied and
given further consideration.

TECENICAL CHANGES

Section 416.231(a)(3) was reserved at
the time this amendment was pub-
lished as an interim regulation. This
reserved paragraph is being deleted
and §416.231(a)(4) is being redesignat-
ed §416.231(a)(3). Conforming editori-
al corrections have been made to
§416.231(a) and to §416.231(b)X6X1) to
reflect this change.

Accordingly, with these editorial
changes, the amendment is adopted as
set forth below.

(Sections 1102, 1611, and 1631 of the Social
Security Act as amended, 49 Stat. 647, as

amended, 86 Stat, 1466 and 1475; 42 U.S.C.
1302, 1382(e) and 1383(dX1).)

* (Catalog of Federal Domestic Assistance

Program No. 13.807, Supplemental Security
Income Program.)

Dated: August 18, 1978.
Dox WORTMAN,
Acting Commissioner
of Social Securily.
Approved: November 17, 1978.

Hare CHAMPION,
Acting Secrelary of Heallh,
Education, and Welfare.

Part 416 of Chapter III of Title 20 of
the Code of Federal Regulations is
amended-as set forth below:

Section 416.231 is amended by revis-
ing paragraph (a)(1) and adding para-
graphs (a)(3), (b)(6)(1), and (b)(6)(i]) to
read as follows:

§416.231 Limitation on ellgibllity due to
institutional status,

(a) General. (1) Except as provided
in subparagraphs (2) and (3) of this
pa.ragraph no person shall be an eligi-
ble individual or eligible spouse for
purposes of title XVI of the Act with

_respect to any month if throughout
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such month the person is an inmate of
a public Institution.
[ ] - E ] ] -

(3) The term “public institution,” as
used in this section does'not include a
publicly operated commumity resi-
dence which serves no more than 16
resldents. Where it is determined that
a community residence is not publicly
operated such residence is not a public
institution as defined in § 416.231(b)(2)
and this section will not apply.

(b) Definitions. For purposes of this
part the following definitions shall
8pply'

] - -

(6)(1) The term “publicly operated
community residence which serves no

more than 16 residents” (see
§416.231(a)(3)) means: .

(a) It must be publicly operated as
defined in § 416.231(b)(2); and

(b) It must be designed and planned
to serve no more than 16 residents, or
the plan and design was changed to
serve no more than 16 residents; and

(c) It must be serving 16 or fewer
residents; and

(d) It must make available some
services beyond food and shelter such _
as soclal services, or help with person-
al living activities, or training in social-
jzation and life skills; occasional or in-
cldental medical or remedial care may
also be provided (as deﬂned in 45 CFR
228.1).

(if) Excluded from the definition of
“publicly operated community resi-
dences” are the following facilities,
even if their accommeodations are for
16 residents or less:

(a) Resldential facilities lomted on
the grounds of or immediately adja-
cent to any large institution or multi-
ple-puprose complex: and

(b) Educational or vocational train-
ing institutions that primarily provide
an approved or accredited or recog-
nized program to some or all of the in-
dividuals residing within it; and

(c) Correctional or holding facilities
which provide for individuals whose
personal freedom is restricted because
of a court sentence to confinement
(prisoners), court ordered holding (ma-
terial witness, juvenile) or a pending’
disposition of charges or status (indi-
viduals who have been arrested or de-
tained); and

(d) Medical treatment facilities (hos-
pitals and skilled nursing facilities; see
42 U.S.C. 1395x and intermediate care
facilities, see 42 U.S.C. 1396d) which
provide medical or remedial care on an
inpatient basis. -

[FR Doc. 18-33192 Filed 11-27-178; 8:45 am]
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[4110-03-M] .
Yitle 21—Food and Drugs
CHAPTER |I—-FOOD AND DRUG AD-

"~ MINISTRATION,. DEPARTMENT OF

HEALTH, EDUCATION AND WEL-
FARE
SUBCHAPTER D—-DRUGS FOR HUMAN USE
_[Docket No. 78N-0294]1
ANTIBIOTIC DRUGS
" "Certification of Natamycin

AGENCY: Food and Drug Administra-
tion.

ACTION: Final rule.

-

SUMMARY: This document amends .

the antibiotic drug regulations to pro-

vide for the certification of natamycin. .

The manufacturer has supplied suffi-
cient data and information to estab-
lish the safety and efﬁca,cy of natamy-
cin.

DATES: Effective November 28, 1978;
comments by January 29, 1979.

ADDRESS: Written comments to the

Hearing Clerk (HFA-305), Food and !

Drug Administration, Rm. 4-65, 5600

" Fishers Lane, Rockville, MD 20857.
' FOR ' FURTHER INFORMATION

CONTACT:

¢

Joa.n Eckért Bureau of Drugs -

(HFD-140), Food and Drug Adminis- .

tration, Department of Health, Edu-

" cation, -and Welfare, 5600 Fishers

Lane, Rockville, MD 20857, 301—443— .

© 4290, .

SUPPLEMENTARY INFORMATION:
The Commissioner of Food and Drugs

has evaluated data submitted in.ac--;

cordance with regulations  promulgat- :
ed under section 507 of the Federal .

Food, Drug, and Cosmetic Act (21
U.S.C. 357), as amended, with respect
to providing for the certification of na-
tamyecin and concludes that the data

- supplied by the manufacturer concern-

ing this antibiotic .drug product are
adequate to establish its safety and ef-
ficacy when the drug is used as direct-
ed in the labeling and that the regula-

- tions should be amended in Parts 430,

436, and 449 (21 CFR Parts 430, 436,
and 449) to provide for the drug’s cer-
tification. .

Therefore, under the Federa.l Food, .

Drug, and Cosmetic Act (sec. 507, 59
Stat. 463 as amended (21 U.S.C. 357))
and under authority delegated to the

Commissioner (21 CFR 5.1), Parts 430, '

436, and 449 are amended as follows:

PART 430—ANTIBIOTIC DRUGS;
GENERAL

1. Part 430 is amended as follows:
a. In §430.4 by adding new para-
graph (2)(45) to read as follows:

§430.4 Definitions of antibiotic sub-
stances.

(a) L R

(45) Natamycin. Bach of the antibi-
otic substances - produced by the
growth of Streptomyces natalensis,
and each of the same substances pro-
duced by any othér means, is a kind of
natamyein. ,

b. In §430.5 by adding new para-
graphs (a)(63) and (b)(63) to read as
follows:

~

§430.5 Definifions of master and working
standards.

(a) P
(63) Natamycin. The term “natamy-
cin master standard” means a specific

.lot of natamycin designated by the
Commissioner as the standard of com-

parison in determining the potency of
the natamycin working standard.

(b) LR B ]

(63) Natamycin. The term “na.tamy-
cin working standard’ means a specific
lot of a homogeneous preparation of
natamyecin.

c. In §430.6 by adding a new parga-
graph (b)(65) to read as follows:

§430 6 Definitions of the terms “unit” and
“microgram” as apphed to “antibiotic
. substances.

* * * * L
. . .

(b) L ] .

(65) Natamycm. The term “micro-
gram” applied to natamycin means the
natamycin activity (potency) con-
tained in 1.0846 micrograms of the na-
tamycin master standard.

PART 436—TESTS AND METHODS OF
. ASSAY OF ANTIBIOTIC AND ANTI-
BIOTIC-CONTAINING DRUGS

2. Part 436 is amended:
a. In §436.105(a) and (b) by alpha-
betically inserting a new item into the

. tables, as follows:" '
/§ 436.105 Mlcroblologlcal agar diffusion

assay. -

« - = . . » .

“(a) - ‘A.
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. - M ddia to be used Milliliters of Suggested
- {as listed by mediz to be used voluae of ' Incuba—
- medium nuaber in the base and standardized tion
Antibiotic in § 436.102(b)) seed layers  Test inoculum to Temper—
R Organisa be added to ature
_ tase Seed: +  Base . Seed each 100 for the
- layer layer layer layer milliliters plates
of seed agar
) Hilliliters Degrees C.
* ok * * ok & * % ok * % & *hkk ok k Kk * & * * d *
( Natamyc in: z None 19 ‘ None 8 E 0.25 30
* k k * % k * k¥ * &k khkk hAhk*k * k% * k %
Working standard stock solutions Standard, response linc
) concentrations
Antibiotic Drying conditions Diluent ° Final Storage Di-~ Final concentrations,
- (method number as Initial (solution concentration tice luent units or micrograms
listed in solvent number as units or milli- wunder of antibiotic act-
§ 436.200) listed in grams per refrigeration ivity per milliliter
§ 436.101(a)) milliliter .
%% % * & % * k * * k& * ok ok * k& * K * % %
Natamycin- Dinethylsulfoxide 1 mg 2’ Use saae day 10 3.20, 4.00, 5.0Q
6.25, 7.81 pg.
(Prepare the standard response
line solutions simultaneously
. vith the sample solution to
be tested using red low
. . actinic glassware. Use
solutions within 2 hours
after preparation.)
* % % * % * * *x * % * &k ok * &k & * k * * ok k * & *
5/

64.0, 80.0, 100, 125, and 156 micrograms per milliliter.

* * * *

e i

.
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PART 449—ANTIFUNGAL ANTIBIOTIC
DRUGS - - -

3. Part 449 is amended as follows:
a. In Subpart A, by adding new
§ 449.40 to read as follows:

§449.40 Natamycin. =

(a) Requirements for certification—
(1) Standards of identity, strength,
quality, and purity. Natamycin is 22-
[(3 - amino - 3,6 - dideoxy -8-D-manno-
pyranosyl) - oxyl - 1,3,26-trihydroxy -
12-methyl-10-0x0-6,11,28-
trioxatricyclo [22.3.1.0%7 octacosa-
8,14,16,18,20 - pentaene-25-carboxylic

acld. It 'is an off-white to cream col-’
‘ored powder which may contain up to

3 moles of water. It is practically in-
soluble in water, slightly soluble in
methanol, and soluble in glacial acetic
acid and dimethylformamide. It is so
purified and dried that:

(1) Its potency is not less than 900 -

micrograms of natamycin per milli-
gram on an anhydrous basis.

(if) Its moisture content is not less
than 6.0 percent and not more than

9.0 percent.

(iii) Its pH in a 1 percent aqueops
suspension is not less than 5.0 and not
more than 7.5. L

(iv) It passes the identity test.

(v) 1t is crystalline.

(2) Labeling. It shall be labeled in

accordance with the requirements of .

§ 432.5 of this chapter.

(3) Requests for certification; sam-
ples. In addition to complying with the
requirements of § 431:1 of this chapter,
each such request shall contain:

(1) Results of tests and assays on the
batch for potency, moisture, pH, iden-
tity, and crystallinity.

(ii) Samples required: 10 packages,
each containing approximately 500
milligrams.

(b) Tests and methods of assay.
Dilute solutions of natamycin are very
sensitive to light and should be kept in
the dark as much as possible or sub-
stantial decomposition will take place.

(1) Potency. Proceed as directed in
§ 436.105 of this chapter, preparing the
sample for assay as follows: Dissolve
an accurately weighed._sample in di-
methylsulfoxide and further dilute
with sufficient dimethylsulfoxide .to
give a- concentration of 100 micro-
grams of natamycin per milliliter (esti-
mated). Further dilute with 0.237 po-
tassium phosphate buffer, pH 10.5 (so-
lution 10), to the reference concentra-
tion of 5.0 micrograms of natamycin
per milliliter (estimated).

(2) Mojsture. Proceed as directed in
§436.201 of this chapter. .

(3) pH. Proceed as directed In
§436.202 of this chapter, using a 1.0

percent agueous suspension.

(4) Identily. Accurately weigh ap-
proximately 50 milligrams of the
sample into a 200-milliliter volumetric

-
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flask. Add approximately 5.0 millili-

.. ters of distilled water, and completely

moisten the sample, Then add ap-
proximately 100 milliliters of an acid-
alcohol solvent (0.1 percent glacial
acetic acid in methyl alcohol) and stir
or shake-mechanically in the dark
until solution is complete, Dilute to
volume with _the . .acid-alcohol mix.
Transfer 2.0 milliliters of this solution
to a 100-milliliter volumetric flask and
dilute fo volume with the acid-alcohol
mix. Using a suitable spectrophoto-
meter with 1-centimeter cells and the
acid-alcohol as a blank,-record the ul-
traviolet absorption spectrum from
215 to 330 nanometers. The spectrum
compares qualitatively to that of the
natamycin working standard similarly
treated.

(5) Crystallinity. Proceed as directed
in § 436.203(a) of this chapter.

b. By adding new Subpart D, consist-

"ing of new § 449.340, to read as follows:

Subpart D—Ophthalmic Dosage
Forms

§449.340 Natamyecin ophthalmic suspen-
sion.

(a) Requirements for certification—
(1) Standards of identity, strength,
quality, and purity. Natamycin oph-
thalmic suspension contains natamy-
cin with one or more suitable and
harmless preservatives in a suitable
and harmless aqueous vehicle. Each
milliliter contains 50 milligrams of na-
tamyecin. Its potency is satisfactory if
it is not less than 90 percent and not
more than 125 percent of the number
of milligrams of natamycin that it is
represented to contain. It is sterile. Its
pH is not less than 6.0 and not more

-than 7.5. The natamycin used con-

forms to the standards prescribed by
§449.40(a)(1).

(2) Labeling: It shall be labeled in
accordance with the requirements of
§ 432.5 of this chapter.

(3) Requests for certification; sam-
ples. In addition to complying with the
requirements of § 431.1 of this chapter,
each such request shall contain: -

(i) Results of tests and assays on:

(a) The natamycin used in making
the batch for potency, moisture, pH,
identity, and crystallinity. .

(b) The batch for potency, sterility,
and pH.

(i) Samples required:

(¢) The natamycin used in making
the batch: 10 packages, each contain-
ing not less than 500 milligrams.

(b) The batch:

(1) For all tests except sterility: A-
minimum of five immediate contain-

ers.
(2) For sterility testing: 20 immedi-,

ate containers, collected af regular in-

-tervals throughout each filling oper-

ation.

(b) Tests and methods of assay.
Dilute solutions of natamycin are very
sensitive to light and should be kept in
the dark as much as possible or sub-
stantial decomposition will take place.

(1) Potency. Proceed as directed in
§ 436.105 of this chapter, preparing the
sample for assay as follows: Dilute an
accurately measured representative
portion of the sample with sufficlent
dimethylsulfoxide to give a stock solu-
tion of convenient concentration. Fur-
ther dilute an aliquot of the stock so-
lution with dimethylsulfoxide to a
concentration of 100 micrograms of
natamycin per milliliter (estimated).
Further dilute an aliquot with 0.2M
potassium phosphate buffer, pH 10.6
(solution 10), to the reference concen-
tration of 5.0 micrograms of natamy-
cin per milliliter (estimated).

(2) Sterility. Proceed as directed in
§436.20 of this chapter, using the
method described in paragraph (e)2)
of that section, except use 0.25 millili-
ter of sample in lieu of 1.0 milliliter.

(3) pH. Proceed as directed in
§ 436.202 of this chapter, using the un-
diluted suspension.

Because the conditions prerequisite
to providing for certification of this
drug have been complied with and be-
cause the matter is noncontroverslal,
the Commissioner finds for good cause
that prior notice and public procedure
are impracticable and unnecessary,
and that the amendment may become
effective November 28, 1978,

Interested persons may, on or before
January 29, 1979, file with the Hearing
Clerk (HFA-305), Food and Drug Ad-
ministration, Rm. 4-65, 5600 Fishers
Lane, Rockville, MD 20857, written
comments, in four coples and identi-
fied with the docket number found in
brackets in the heading of this docu-
ment. Comments received may be seen
in the office of the Hearing Clerk be-«
tween the hours of 9 a.m. and 4 p.m,,
Monday through Friday. Any changes
in this regulation justified by such
comments will be the subject of a fur-
ther amendment.

Effective date. 'This regulation shall
be effective November 28, 1978,

(Sec. 507, 59 Stat. 463 as amended (21 U.8.C,
357)

Dated: November 21, 1978,

MAaryY A. McENIRY,
Assistant Director for
Regulatory Affairs, Bureau of Drugs.

[FR Doc. 78-33226 Filed 11-27-78; 8:456 am]

o
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SUBCHAPTER E—ANIMAL DRUGS, FEEDS, AND
RELATED PRODUCTS

PART 520—ORAL. DOSAGE FORM
NEW ANIMAL DRUGS NOT SUB-
JECT TO CERTIFICATION

Caramiphen Ethanedisulfonate and
Ammonium Chloride Tablets

AGENCY: Food and Drug Administra-
tion.

ACTION: Final Ru]e.

SUMMARY: This document amends
the regulations to reflect an approved
new .animal drug application (NADA)
sponsored by Fort Dodge Laboratories
providing for the use of caramiphen
ethanedisulfonate and ammonium
chloride tablets for the relief of cough
-in dogs. A previously approved supple-
ment reflects this product’s compli-
ance with the conclusions of the Na-
tional Academy of Sciences/Nationdl
Research Council (NAS/NRC) evalua-
tion of the product.

EFFECTIVE DATE: November 28,
1978.

FOR FURTHER INFORMATION
CONTACT:

Donald A. Gable, Bureau of Veteri-
nary Medicine (H¥FV-114), Food and
Drug Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, MD
20857, 301-443-3420.

SUPPLEMENTARY INFORMATION:
Fort Dodge Laboratories, 800 5th St.
NW., Fort Dodge, IA 50501, is the
sponsor of a new animal drug applica-
tion (NADA 9-339V), which was origi-
nally approved April 1, 1954 for the
relief of cough in small animals.

The product was the subject of a
NAS/NRC review published in the
FEDERAL REGISTER of December 6, 1968
(33 FR 18204). The Academy conclud-
ed, and the agency concurred, that the
drug was probably effective, but the
Iabel claim “for use in small animals
for relief of cough” was too broad. The
Academy stated: (1) That the label
should show species and dosage; (2)
that data submitted would support use
in dogs and cats; (3) that -additional
toxicity and effectiveness data would
be required for other animals; (4) and
that dosage studies were inadequate to
allow for a complete evaluation. The
firm responded with a supplement to
its application bringing it into compli-
ance with the results of the NAS/NRC
teview. The supplement was approved
on April 7, 1969. This document codi-
fies the conditions of that approval.

The conditions are those for which
approval of an NADA for a similar
product does not require efficacy data
as specified by §§514.1(b)(8)(ii) or
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514.111¢a)(5Xvi) of the animal drug
regulations (21 CFR 514.1¢b)(8)(il) or
514,111¢a)(5)(vi)). These conditions, in-
dicated by footnote, are those for
which approval may require bioequiva-
lency or similar data as suggested in
the guideline for submitting NADA's
for NAS/NRC reviewed generic drugs,

.on file in the office of the Hearing

Clerk (HFA-305), Food and Drug Ad-
ministration.

This action, reflecting an approved
NADA, does not constitute reaffirma-
tion of the drug's safety or efficacy.
Since the application was originally
approved before July 1, 1975, a sum-
mary of safety and effectiveness data
and other information submitted to
support approval of the application in
accordance with § 514.11(e)(2)(if) {s not
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(1), 82
Stat. 347 (21 U.S.C. 360b(i))) and
under authority delegated to the Com-
missioner of Food and Drugs (21 CFR
5.1) and redelegated to the Director of
the Bureau of Veterinary Medicine (21
CFR 5.83), Part 520 is amended by
adding a new §520.310 to read as fol-
lows:

§520.310 Caramiphen ethanedisulfonate
and ammonium chloride tablets,

(a) Specifications. Each tablet con-

tains 10 milligrams of caramiphen eth-
anedisulfonate and 80 milligrams of

- ammonium chloride.!

(b) Sponsor. Sée No. 000856 in
§510.600(c) of this chapter.

¢) Conditions of use in dogs—(1)
Amount. One tablet per 15 to 30
pounds of body weight every 4 to 6
hours.* .

(2) Indications for use. For relief of
cough.?

Effective date. This regulation is ef-
fective November 28, 1978.

(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360K(1)))
Dated: November 20, 1978.

LESTER M. CRAWFORD,
DirectorofBureau
of Velerinary Medicine.

[FR Doc. 78-33225 Filed 11-27-78; 8:45 am]

[4110-03-M]

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUB-
JECT TO CERTIFICATION

Primidone Tablets

AGENCY: Food and Drug Administra-
tion.

3These conditions are NAS/NRC reviewed
and deemed effective. Applications for these
uses need not Include effectiveness data as
speciffed by §514.111 of this chapter, but
may require bloequivalency and safety In-
formation.
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ACTION: Final rule.

SUMMARY: The regulations are
amended to reflect approval of a new
animal drug application (NADA) spon-
sored by Fort Dodge Laboratories. The
NADA provides for the use of a 250-
milligram primidone tablet for treat-
ing dogs for convulsions associated
with certain forms of epilepsy, distem-
per, and hardpad disease. A previously
approved supplement reflects this
product’s compliance with the conclu-
sions of the National Academy of Sci-
ences/National Research Council,
Drug Efficacy Study Group (NSA/
NRC) review.

EFFECTIVE DATE: November 28,
1978.

FOR FURTHER INFORMATION
CONTACT:

Donald A Gable, Bureau of Veteri- -
nary Medicine (HFV-114), Food and
Drug Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, MD

20857, 301-443-3420. ’

SUPPLEMENTARY INFORMATION:
Fort Dodge Laboratories, 800 5th St. .

NW., Fort Dodge, IA 50501, is a spon- .

sor of an NADA (10-091V) which was
originally approved October 18, 1955.
The product was one of two which
were the subject of an NAS/NRC
review published in the Feperan Rec-
1sTER of February 14, 1969 (34 FR
2214). The NAS/NRC concluded, and
the agency concurred, that the prod-
uct was probably effective but that a
proper package insert was needed. The
NAS/NRC review set forth informa-
tion which substantially reflects the
conditions of use of the drug.

In response to the NAS/NRC review,
the firm submitted a supplement to its
application to bring it into compliance
with the NAS/NRC conclusions. The
supplement, approved April 24, 1969,
provides for conditions of use which
are the same as those in §520.1900 of
the regulationhs (21 CFR 520.1900) for
an identical drug, as published in the
FepeErAL REGISTER of December 6, 1977
(42 FR 61594) and amended December -
20, 1977 (42 FR 637173). The December
6, 1977 publication provides for the
NAS/NRC conditions of use.

This action, reflecting an approved
NADA, does not constitute reaffirma-
tlon of the drug’'s safety or effective-
ness. Because this application was ap-
proved before July 1, 1975, a summary -
of safety and effectiveness data and
information submitted in accordance
with §514.11¢(e)(2)(il) to support this
application is not required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i»)) and
under authority delegated to the Com-
missioner of Food and Drugs (21 CFR
5.1) and redelegated to the Director of
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Veterinary Medicine (21 CFR 5.83),

§520.1900 is amended by revising para-*

graph (b) to read as follows:
§520.1900 Primidone tablets.

* * * * *

(b) Sponsor. See  No. 000046 in
§510.600(c) of this chapter for use of
50- and 250-milligram tablets and Nos.
000725 and 000856 in §510.600(c) of
this chapter. for use of 250-milligram
tablets. - R

® * * * *
Effective date. This regulation shall
be effective November 28, 1978. .
(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360b(1)).)
Dated: November 28, 1978.

LESTER M. CRAWFORD,
Director, Bureau of
Veterinary Medicine.

[FR Doc. 78-33136 Filed 11-27-78; 8:45 am]

[4110-03-M]

PART 520—ORAI. 'DOSAGE FORM
NEW ANIMAL DRUGS NOT SUB-
JECT TO CERTIFICATION -

Promazine Hydrochloride Tablets ;

AGENCY: Food and Drug Administra-
tion. -

ACTION: Final rule.

SUMMARY: The regulations are
amended to reflect a previously ap-
proved new animal drug application
(NADA) sponsored by Wyeth Labs.
The NADA provides for use of proma-
zine hydrochloride’ tablets as a tran-
quilizer in dogs and cats. A previously
, approved supplement reflects ' this
" product’s compliance with the conclu-
sions of the National Academy of Sci-
ences—National Research Council,
Drug Efficacy Study Group (NAS/
NROQ) review.

EF';FECTIVE DATE: November 28,
1978.

'FOR FURTHER INFORMATION
CONTACT:

Donald A. Gable, Bureau of Veteri-
nary Medicine (HFV-114), Food and
Drug Administration, Départment of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, MD
20857, 301-443-3420.

SUPPLEMENTARY INFORMATION:
Wyeth Laboratories, Division of
American Home Products Corp., P.O.
Box 8299, Philadelphia, PA 19101, is
sponsor of an NADA (10-783V) which
was originally approved May 1, 1957.

The product was one of several which

were the subject of an NAS/NRC eval-
uation published in the FEDERAL REG-
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1sTER of November 18, 1969 (3¢ FR
18394). The NAS/NRC concluded, and
the agency concurred, that the prod-
uct was probably effective for veteri-
nary use as a tranquilizer. The evalua-
tion described certain l1abeling changes
and additional information needed to
upgrade the product from probably ef-
fective to effective. .

. Wyeth Labs complied with the NAS/
NRC review by submitting a supple-
mental NADA (10-783V) which revised
the labeling as recommended. No new
efficacy data were required to upgrade
the application from probably effec-
tive to effective. .

Applications need not include effica-
cy data as specified by § 514.1(b)(8)(ii)
or §514.111(a)X5)vi) 21 CFR
514.1(bX(8)(i1) or 514.111(a)(5X(vi)) of
the animal drug regulations for simi-
lar products having the same condi-
tions of use. However, approval may
require bioequivalency or similar data
as suggested in the guidelines for sub-
mitting NADA’s for generic drugs re-
viewed by NAS/NRC. The guidelines
are available from the Hearing Clerk

. (HF'A-305); Food and Drug Adminis-

tration, Rm. 4-65, 5600 Fishers Lane,
Rockville, MD-20857. .

This action, reflecting an approved
NADA, does not constitute reaffirma-
tion of the safety'and effectiveness

_data supporting this approval. Because

the NADA was approved before July 1,
1975, a summary of safety and effec-
tiveness data and information submit-

- ted in accordance with §514.11

(e)(2)(ii) to support this approval is
not required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b1)»N and

‘under authority delégated to the Com-

missioner of Food and Drugs (21 CFR
5.1) and redelegated to the Director-of
the Bureau of Veterinary Medicine (21
CFR 5.83), Part 520 is amended in
§520.1962 by redesignating the exist-
ing paragraphs (a), (b), (¢), (d), and (e)
as paragraph (a)(1), (2), (3), (4), and
(5) and adding new paragraph (b)to

_read asfollows:

§ 520.1962 - Promazine hydrochloride.

* * * * *

(b)(1) ,Specifications. Each tablet
contains 25, §0, or 100 milligrams of

(2) Sponsor. No. 000008 in
§ 510.600(c) of this chapter.

(3) Conditions of use—(i) Amouni—
Dogs and cats. 1 to 3 milligrams orally
per pound of body weight in intervals
of 4 fo 6 hours.!?

.promazine hydrochloride.

1These conditions are NAS/NRC reviewed
and deemed effective. Applications for these
uses need not include effectiveness data as
specified by §514.111 of -this chapter, but
may .require bio-equivalency and safety in-
formation.

(ii) Indications for use. The drug is
used for control of central nervous
system exclitation; allaying anxiety,
nervousness and apprehension; calm-
ing agitated animals; and minimizing
injury during shipment. As a prean-
esthetic agent, the drug potentiates ef-
fects of general anesthesia. It is indi«
cated during physical and/or radiogra-
phic examination, radlographic diag-
nosis or therapy, and surgery. It re-
duces self-mutilation associated with
sutures, bandages, eczema, pruritis,
and otitis. Oral administration before
vermifuge prevents emesis in cats.?

(iil) Limitations. As with all phen-
othiazine-derived compounds, proma-
zine should not be used in conjunction
with organophosphates because their
toxicity may be potentiated, nor with
procaine hydrochloride for its activity
may be increased. Prolonged depres-
sion or motor restlessness may occur
in sensitive animals or on excessive
dosing. For use only by or on the order
of a licensed veterinarian.!

Effective date. This. regulation shall
be effective November 28, 1978.

(Sec. 512(1), 82 Stat. 347 (21 U.8.C. 360b(1)).)
Dated: November 17, 1978.

LEsTER M. CRAWFORD,
Director, Bureau of
Veterinary Medicine.

_ [FR Doc. 78-33135 Filed 11-27-78; 8:45 am]

[4110-03-M]
PART 558—NEW ANIMAL DRUGS
FOR USE IN ANIMAL FEEDS

Ferrous Fumarate

%GENCY Food and Drug Adminisra-
tion

ACTION: Final rule.

SUMMARY: The animal drug regula-
tions are amended to reflect withdraw-
al of approval of a new animal drug
application (NADA) held by ConAgra,
%ﬂ; This action was requested by the

EFFECTIVE DATE: November 28,
1978.

FOR FURTHER INFORMATION:

David \N. Scarr, Bureau of Veterl-
nary Medicine (HFV-214), Food.and
Drug Administraion, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, MD
20857, 301—443-1846

SUPPLEMENTARY INFORMATION.
In a separate document published elsé-,
where in this issue of the FeperaL
REGISTER, the agency is withdrawing
approval of NADA 31-876 for Boost-
O-Iron (20 percent ferrous fumarate)
sponsored by ConAgra, Inc., 3801
Harney St., Omaha, NE 68131.

¢



‘The NADA was approved in conjunc-
tion with publication of a new food ad-
ditive regulation, § 121.297 Ferrous jfu-
marate (21 CFR 121.297, subsequently
recodified as §558.258) in the FEDERAL
RecisTER of February 14, 1967 (32 FR
2846). The regulation was issued in re-
sponse to NADA 31-876.and food addi-
tive petition 5D1685 filed by Nixon &
Co., Omaha, NE 68131, since renamed
CopnAgra, Inc. Accordingly, the new
animal "drug regulations are being
amended to revoke § 558.258.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(1), 82
Stat. 347 (21 U.S.C. 360b(i)) and
under authority delegated to the Com-

" missioner of Food and Drugs (21 CFR

5.1), and redelegated to the Director of
the Bureau of Veterinary Medicine (21
CFR 5.84), Part 558 is amended by re-
voking § 558.258 Ferrous fumarale.

Effective date. This regulation is ef-
fective November 28, 1978.

(Sec. 512(i), 82 Stat. 347 (2’1 US.C. 360(1)).)
Dated: November 17, 1978.

i LesTER M. CRAWFORD,
Acting Director,
Bureau of Velerinary Medicine.
[FR Doc. 78-33134 Filed 11-27-78; 8:45 am]

[41-1003-M]
SUBCHAPTER J—RADIOLOGICAL HEALTH

[Docket No. T7IN-00741

PART 1040—PERFORMANCE STAND-
ARDS FOR UGHT-EMI‘ITING PROD-
UCTS

Laser Products -

AGENCY: Food a.nd Drug Administra—
tion.

ACTION: Final rule.

SUMMARY: This rule amends the
laser products performance standard
to remove unneeded criteria for deter-
mining human access to laser or collat-
eral radiation; specify more appropri-
ate parameters for measuring the ac-
cessible emission levels of laser and
collateral radiation, including scanned
laser radiation; relax the accessible
emission limits for collateral radiation
in the wavelength range of greater
than 400 nanometers (nm); relax the
labeling and performance require-
ments for some Class II laser products;
and allow more administrative flexibil-
ity in determining the wording of
warning labels.

DATES:- Effective December 8, 1978,
except for §1040.10(h)(2) (i) and (i)
which will be effective January 29,
1979, for laser products that are manu-
factured on or after these dates; com-
ments by January 29, 1979,
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ADDRESS: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Room 4-65, 5600
Fishers Lane, Rockville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

Glenn E. Conklin, Bureau of Radlo-
logical Health (HFX—éGO), Food and
Drug Administration; Department of
Health, Education, and Welfare,
5600 Pishers Lane, Rockville, Md.
20857, 301-443-3426.

SUPPLEMENTARY INFORMATION:
The Commissioner of Food and Drugs
issued a notice of intent, published in
the FepERAL REGISTER of April 1, 1977
(42 FR 17495), to amend the perform-
ance standard for laser products
(§1040.10 (21 CFR 1040.10)). That
notice described the amendments
being considered as a result of experl-
ence gained in administering the per-
formance standard. Interested persons
were invited to submit written data,
views, or arguments concerning those
amendments and any associated po-
tential environmental and economlc
impact. A draft of the amendments
was distributed widely to manufactur-
ers, professional associations, consum-
er groups, government agencies, and
individuals who had requested infor-
mation about laser products from the
Bureau of Radiological Health of the
Food and Drug Administration (FDA).
Subsequently, the draft amendments
and the basic concepts for them were
discussed publicly at the May 5, 1977
meeting of the Technical Electronic
Product Radiation Safety Standards
Committee. Under the Radiation Con-
trol for Health and Safety Act of 1968,
this statutory committee must be con-
sulted prior to the establishment of
any electronic product performance
standard. The Committee and others
generally supported the concepts in-
volved in the amendments and sug-
gested revisions to eliminate possible
ambiguities.

The Commissioner therefore {inds
that further notice and public proce-
dure on these amendments are unnec-
essary, and that more than adequate
notice and opportunity for comment
have already been provided.

ErreCTIVE DATE

These amendments would reduce
the burden on affected manufacturers
and the cost to the consumers without
compromising the public health and
safety. Also, no manufacturer with a
currently compliant product would
need to redesign his or her products in.
order to comply with the proposed
amendments, and there would be
greater design latitude within each of
the graded risk classes for laser, prod-
ucts. Therefore, it has been deter-
mined that pre-effectiveness delay
concerning these amendments is un-
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necessary and would be contrary to
the public interest by delaying realiza-
tion of the cost savings that are antici-
pated to result from their implementa-
tion.

The Commissioner concludes, there-
fore, that good cause exists and that
the public interest would best be
served by making this amendment to
the performance standard effective
December 8, 1978, except for
§1040.10¢(h)(2) (i) and (ii) which will be
effective January 29, 1979; the pur-
chasing and servicing information
specified in §1040.10(h)(2) pertaining-
to Class IIa laser products will need to
be printed.

At the same time, the Commissioner
invites and encourages public com-
ment on this action. Interested per-
sons may on or before Janaury 29,
1979, {ile with the Hearing Clerk
(HFA-305), Food and Drug Adminis-
tration, Room 4-65, 5600 Fishers Lane,
Rockville, Md. 20857, four copies of
written comments on this amendment,
{dentified with™ the docket number
found in brackets in the heading of
this document. Comments received
may be seen in the office of the Hear-
ing Clerk between 9 am. and 4 p.m.,,
Monday through Friday. Any changes
in this regulation justified by the com-
ments will be the subject of a further
amendment.

HuxaN ACCESS

As indicated in the April 1, 1977
notice, the Commissioner has reviewed
the criteria of §1040.10 for determin-
ing human access to laser and collater-
al radiation and has concluded that
some of these criteria can be eliminat-
ed without affecting the protection af-
forded the public by the standard.

The current definition of “human
access” In § 1040.10(bX(12) involves the
concepts of access to laser or collateral
radiation at a point by any part of the
human body, by a straight line having
an unobstructed length of 100 centi-
meters (cm), or by any line having an
unobstructed length of 10 cm. The ref-~
erence to a 10-cm line was included in
the original definjtion to account for
the possible insertion of flexible opti-
cal fibers, mirrors, or similar materials
into a laser product. However, the
Commissioner has concluded that the
additional degree of safety provided
by this requirement does not justify
the added design difficulty that it
poses. The Commissioner also finds
the definition of “human access”
overly restrictive when the criterion
involving a 100-cm straight line is ap-
plied to collateral radiation. Collateral
radiation arises from other than point
sources and is difficult to collect and
to focus into a diffraction-limited spot.
Therefore, the Commissioner has re-
vised the definition for “human
access” to clarify the definifion and to
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delete (1) any reference £ a 10-cm line
and (2) reference to a 100-cm line for
collateral radiation. The.revised defi-
nition now clearly states that human
access means access at a particular
point to laser or collateral radiation by
any part of the human body or access
to laser radiation (but not collateral
radiation) by a straight unobstructed
path of up to 100 cm from any part of
the body, including theeye. =~ -
- The Commissioner notes that, after
reviewing the draft amendments and
in response to the April 1, 1977 notice,
several persons, including members of
the Technical Electronic Product Ra-
diation Safety Standards Committee,
suggested that the .definition of
“human access” should specify a mini-
Elum diameter for the 100-cm straight
e.
. The Commissioner disagrees with
. this suggestion and notes that a test
object of specified diameter was in-
cluded in the performance standard
for microwave ovens in §1030.10 (21
CFR -1030.10) and was found unsatis-
factory as a concealed safety interlock
-criterion. Products could be designed

to meet the literal réquirements of

this criterion, although many common
household objects could be used to cir-
cumvent its intenf (see 40 FR 27038
(June 26, 1975) and 40 FR 52007 (Nov.
7, 1975)). The new definition for
human access and the acceptance
angle and collimating optics (discussed
~ later in this' preamble) will enable
manufacturers to design a more open
protective housing using perforated or
grille panels for their products, as long
as the design does not-permit any un-
obstructed straight-line path of less

~

than 100 cm through the protective.

housing to the laser radiation. The
Commissioner concludes that specify-
ing a minimum diameter for the line

would defeat the benefits of the new

definition without any apparent in-
crease in protectmn of the public
health.

Other portions of §1040.10 have’

been revised to clarify concepts of
human access. The definition of “ac-
cessible emission - level” in
§ 1040.10(b)(1) has been changed to ex-

press more clearly that the term refers-

to the magnitude of the radiation at a
particular point. Section 1040.10(£)(3)
concerning the remote control connec-
tor has been clarified by substituting
“gvailable” for ‘‘accessible.” For con-
sistency, “human” has been added to
§1040.10(h)(2)(ii) so that the require-
ment reads, in part, “displaceable por-
tions of -the protective housing that
could allow human access to laser or
collateral radiation.”
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necessary to perform the product’s
function, and that the ecriteria of
§ 1040.10(b)(12) for determining
human access to the radiation are not
appropriate. Thus, the Commissioner
is amending § 1040.10¢(£)(6) to specify
that the beam attenuator, when in
use, shall simply prevént access to ra-
diation by any part of the human
body. The emission indicator and aper-
ture label would still indicate the pos-
sible presence of the laser radiation.

A comment made by some members
of the Technical Electronic Product

Radiation Safety Standards Commit-

tee indicated the term “viewable” in
§ 1040.10(£)(8) was not clear.

The Commissioner agrees with this
comment, and the viewing optic re-
quirement in § 1040.10(£)(8) has been
restated to include the specific con-
cept of accessibility of laser and collat-
eral radiation to the human eye only
by means of viewing optics, viewports,
or display screens, rather than the
generalized concept of accessible radi-
ation; access of the human eye to laser
or collateral radiation is the key issue.

Accmmcz ANGLE AND COLLIMATING
- OPTICS FOR MEASUREMENTS

The accessible’ emission limits for
laser products, -expressed in terms of
irradiance, radiant energy, or radiant
power, are based in part on:collimated
laser and collateral radiation that can
be collected in an optical system
having a small angle of acceptance and
can be made equivalent to a narrower
beam of radiation. The Commissioner
concludes that.the performance stand-

ard is overly restrictive with regard to

multiple, extended, and divergent
sources of radiation, and that differ-
ent parameters for measuring. the ac-
cessible emission levels of laser and
collateral radiation need to be speci-
fied. Therefore, the Commissioner is
amending § 1040.10(b)(18), (e)(3), and
(e)(4) to include the concepts of the
acceptance angle and collimating

_optics. By this change the standard

will be more appropriate for multiple,
extended, and divergent sources of ra-
diation that do not present the same

-hazard as-virtual, point sources capable

of producing highly collimated beams.
The Commissioner is not amending
that part of §1040.10(e)(3)X(ii) relating
to the measurement of radiant expo-
sure. because these measurements of
accessible .laser radiation are needed
only to-determine if the upper limits
of Class I, as specified in Table I-C
of § 1040.10(d), are exceeded and these

- levels of laser radiation are both eye

The experience of FDA is that the .

beam  attenuator . specified in
§ 1040.10(f)(6) is: used’only with laser
products for which access to laser and

gollateral radiation during operation is’
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and skin hazards even upon diffuse re-
flection. .

The Commissmner adds that, except
for radiance measurements, the ac-
ceptance angle for the measurement
of the other radiometric quantities is
not specified directly in the standard.

An acceptance angle of 2 pi steradians,
established as part of the tests for de-
termining compliance, 1is however
based upon the criterla In
§1040.10(e)(2) and considers the maxi-
mum collectible radiation. This regula~
tory interpretation was necessary to
account for the most hazardous situa-
tion, but may be unnecessarily restric-
tive with regard to multiple, extended,
and divergent sources, when the ques-

_ tion to be considered is how well colll-

mated the laser and collateral radi-

‘ation must be to be collected and fo-

cused on a small area of the skin,
cornea, or retina.

One comment in response to the
April 1977 notice suggested the Intro-
duction of a variable acceptance angle
to match the dual accessible emission
limits specified in § 1040.10(d)(4) to de-
termine if laser or collateral radiation
exceeds the limits of Class I. The com-
ment recommended that magnitudes
of the limiting angular subtense
(a(min)) in the American National
Standard Z136.1-1976 be used for the
acceéptance angle.

The Commissioner rejects the com-
ment and maintains that using a vari-
ble acceptance angle for the instru-
mentation would unnecessarily com-
plicate the measurements needed to
determine a product’s compliance with
the standard. Further, the Commis-
sioner intended the integrated radi-
ance alternative of the dual limits in-
cluded in §1040.10¢d)(4) to accommo-
date extended sources (real or virtual)
such as holographic images, diffuse re-
flections, transmissions through dif-
fusers, or diffuse collateral radiation,
and notes that the dual limits of Class
I are exceeded only if the limits for ra-
diant energy and integrated radiance
are exceeded; consequently, the dual
limits of Class I are less restrictive
than if a variable acceptance angle
were used.

The standard in §1040. 10(d)(4) es-
tablishes limits for Class I from two
perspectives. One limit, expressed as
integrated radiance, pertains to the ac-

.cessible emission level measured as o

function of the brightness ,of the
source; the other relates to the accessi-
ble emission level medsured as the ra-
diant energy incident upon the detec-
tor. The largest acceptance angle de-«
rived from these accessible emission
limits for radiant energy measure-
ments is 5 X 10~4 steradian, using a 7-
millimeter (mm) diameter aperture
stop. A somewhat larger solid angle of
acceptance of 1 X 10~3 steradian pro-
vides more safety and is equivalent to
a circular cone of acceptance of ap-
proximately 2 degrees ' diameter.
Therefore. the standard is being
amended in §1040.10¢e)(3) and (e)(4),
where appropriate, to require a specif-
ic acceptance angle of 1 x 103 stera-
dian when determining the accessible

»
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emission levels of laser and collateral
radiation.

The Commissioher has determined
that §1040.10(e) is ambiguous as to
the minimum size of a source of laser
or collateral radiation that must be
considered when measuring the radi-

“ance or integrated radiance because a
source may be small or have a nonuni-
form spatial distribution. The size of
the source to be considered depends
upon the distance of the detector from
the product. The closest approach of a
person’s eye to a point source of light
at which a sharply focused retinal
image is still produced is called the
distance of maximum accommodation;
moving closer. to the point source
would cause the spot formed on the
retina to enlarge and the image to
blur. According to published research,
20 c¢m is the average distance of maxi-
mum accommodation expected for 37-
year old humans; older persons are ex-
pected to have a greater accommeoda-
fion distance and younger persons a
lesser distance (Ref. 1). A power of 5
diopters (the focusing power of a lens,
expressed in diopters, is the reciprocal
of the focal length, expressed in
meters) for the collimating optics rep-
resents a 20-cm minimum focal dis<
tance. Utilizing the collimating optics
of 5 diopters or less means that the
source area of approximately 0.7 mm
or larger in diameter that results in
the maXimum level will be considered
in determining the accessible emission
Ievel in terms of radiance. Therefore,
the standard is being amended to re-
quire collimating optics of 5 diopters
or less as an additional measurement
parameter to be used_in conjunction
with the aperture stops in the tests for
determining compliance.

The Commissioner also recognizes
that the combination of collimating
optics and aperture stop establishes a
collection angle for the aperture stop
for divergent radiation emitted by a
point source. The -collection angle is
twice that angle whose tangent is the
ratio of the aperture stop radius to the
distance of the aperture stop from
point of emission of radiation on the
product. In most inStances this dis-
tance will be the focal distance of the
collimating optics, modified by the ac-
ceptance angle of the aperture stop to

" maximize the collection of accessible

radiation. The maximum_ collection

angle is about 22 degrees for the 80-

mm diameter aperture stop and about
2 degrees for the 7-mm diameter aper-

ture stop.

The concepts of the accepta.nce
engle -of 1 X 10~ steradian and the
collimating optics of 5 diopters have
been developed using information ap-
_ plicable primarily to the visible spec-

trum; however, the original intent of
the agency is retained when these con-
cepts are utilized in the ultraviolet and
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infrared spectral regions. Simple fo-
cusing optics are available that will
concentrate well collimated radiation
in these spectral regions.

RapratioN INTENDED To BE VIEWED

Laset products have accessible laser
and collateral radiation that may be
grouped into two categories: (1) radi-
ation that is intended to be viewed di-
rectly and frequently, though not ex-
clusively, by way of display screens,
viewports, or microscopes when such
viewing is necessary to achieve the in-
tended function of the product; and
(2) radiation that is not likely to be
viewed for extended periods of time,
either because use of the product
would not require operators and
others to view the radiation to per-
form the functions of the product or
because no characteristics of the radi-
ation would’attract a person’s gaze for
long periods. The Commissioner be-
lieves the second category can be in-
corporated into the standard for ap-
propriate types of laser products.

Accessible laser radiation of Class IIT
is at levels at which blological damage
to human tissue is possible from acute
direct exposure. Simlilarly, accessible
laser radiation of Class IV Is at levels
at which biological damage is possible
{from acute direct or diffuse exposure.
Thus, the requirements relating to
Class III and IV cannot be relaxed on
the above basls. By contrast, Class IX
accessible Iaser radiation is at levels of
visible radiation at which eye damage
from chronic exposure is possible.
However, Class II laser radiation Is
bright-and can be' uncomfortable to
view, especially the higher levels of
Class II. The Commissioner belleves a
person would not view such a light
source for more than 1x10? seconds
(16.7 minutes), unless there were some
compelling reason. Chance viewing of
Class II levels of laser radiation that
do not exceed the accessible emission
limits of Class I for any emission dura-

" tion less than or equal to 1x10% sec-

onds is not expected to bé hazardous.

Therefore, the Commissioner 1is
amending the standard to add a new
subclass for laser products, Class Ila,
and to amend §1040.10 (£)(5), <(£)(6),
(g)(1), and (g)(4) to provide for special
considerations within Class IIa. Class
ITa products are exempted from the
requirements for a laser radiation
emission indicator, beam attenuator,
Class II warning logotype, and aper-
ture label. As amended, the standard
requires Class IIa laser products to
bear a class designation label with
instructions to avold long-term view-
ing of the direct laser radiation. The
class designation label, because it does
carry a warning statement to the oper-
tor of the Class IIa product, must be
visible during operation as required by
§1040.10(g)(10) and must be repro-
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duced In purchasing and servicing in-
formation as by
§ 1040.10¢hX2X1).

Also, the Commissioner is extending
this concept to collateral radiation by
amending the standard to increase the
long-term level of collateral radiation
permitted by reducing the applicable
maximum emission duration used in
determining the accessible emission
level (Table III of §1040.10(d)). This
change for radiation in the wave-
length range of greater than 400 nm
but less than 13,000 nm decreases the
maximum emission duoration from
1xX10¢ seconds to 1x10° seconds, but
does not apply either to radiation that
Is accessible to the human eye by
means of viewing optics, viewports, or
display screens (§1040.10(£)(8)), or to -
ultraviolet collateral radiation because

‘a cumulative damage mechanlsm is

likely.

E1sS10X INDICATORS AND COLLATERAL
RADIATION

Some members of the Technical
Electronic Products Radiation Safety
Standards Committee have comment-
ed extensively in their last two meet-
ings concerning the provisions of the
laser standard and the agency’s policy
with respect to the light emitted from
the pllot light on laser products.

* ‘The standard requires in

§ 1040.10¢fX5) that each laser product
of Class II or greater incorporate an
emission ‘indicator. Nowhere does the
standard require that the emission in-
dicator be a pilot light, although man-
ufacturers have found a pilot light a
convenient means for satisfying the
requirements of §1040.10(£X5). The
Commissioner believes that the radi-
ation from laser product pilot lights
should not be considered collateral ra-
diation because, to be collateral radi-
ation, such radiation must be emitted
by a laser product as a result of the
operation of the laser(s) or be emitted
by any component that is physically
necessary for the operation of the
laser(s) incorporated into that prod-
uct. Collateral radiation includes, for
example, light from the laser-tube
plasma glow, light from the flashlamp
for exciting the laser medium, and x-
radiation from the laser energy source
(components that are physically neces-
sary for the operation of the lasem).
Collateral radiation does not include
emissions from a pilot light because it
is not physically necessary to the oper-
ation of the laser. The Commissioner
concludes that the definition for col-
Iateral radiation needs clarification
and’ amends §1040.10(bX(9) according-
1y. .

MEASUREMERT PARAMETER FOR SCANNED
LASER RADIATION

A comment received before the ef-
{ective date of the standard, August 2,
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1976, suggested that in some cases,
high levels of accessible scanned laser
radiation could be reduced below the
Class I limits by varying the apparent
origin from which the scanned pattern
is emitted, This type of radiation
source can be regarded as an apparent
extended source.

The Commissioner believes the
standard should provide for the appar-
ent extended sources of laser radi-
ation. The standard currently provides
in §1040.10(e)(4) that the accessible
emission levels of scanned laser radi-
ation shall be determined by the mea-
surement of radiation detectable
within a stationary circular aperture
stop having a 7-mm diameter. The re-
sulting temporal variation of detected
radiation is considered as a pulse or
series of . pulses. Under
§ 1040.10¢e)(3)(iii), measuring integrat-
ed radiance involves a solid angle of
acceptance of 1 x .10°% steradian. How-
ever, under §1040.10(e)(2)({iv) the ac-
ceptance angle of the instrument for
measuring integrated radiance must

be instantaneously so positioned and .

so oriented with respect to the laser
. product “as to result in the maximum
detection of radiation by the instru-

ment.” Conceptually the orientation

of the instrument must track the
source, but its aperture stop remains
stationary. As noted in § 1040.10(e)(3);
techniques, including computations,
that provide results equiva.lent to the
above are permitted.

Apparent extended sources formed
by a moving, well collimated, laser

beam can be more hazardous than
conventional -extended sources. . The

eye can follow and fix upon a slowly
- moving source of visible light, but the
source can also move so rapidly (e.g., a
television image formed by a rapidly
scanning electron beam) that the eye
cannot follow. The human eye has dif-
ficulty tracking an angular motion of
2 radians/second or greater (Refs. 2
and. 3.) An effective extended source is
achieved when the angular motion of
the source transversely to the line of
sight of the eye is 5 radians/second or
greater. Therefore, the Commissioner
is amending § 1040.10(e)(4) o provide
that the solid angles of acceptance uti-
lized in the- measurement of radiant
- energy and -radiance need not track
the source at an angular speed greater
, than 5 radians/second to maximize
the measurement of radiation.

CHANGE IN WAVELENGTH RANGE FOR.
VISIBLE RADIATION

The introduction of Class IIa into
the standard results in anomalies in
the classification of certain products
that emit accessible laser radiation be-
* tween 700 nm and 711 nm and at radi-
ant exposure values below the accessi-
ble emission limits of Class ITIa at 700
nm, For example, a 1-microwatt laser

- RULES AND REGULATIONS

product would be classified in Class
I1a if emission were at 699 nm, Class
III if emission were at 701 nm, -and
Class I at 711 nm. However, the origi-
nal rationale for €lass II remains valid
because the relative spectral luminous
efficiency value, a measure of relative
photochemical response of the eye at
710 nm, is still half the value -at 700
nanometers (Ref. 4).

Thus, the Commissioner is changing
the Class II and Class IIa wavelength
boundary to 710 nm where the Class

ITa accessible emission limit curve in- -

tercepts that for Class I, and all por-
tions of the standard that contain the
wavelength 700 nanometers have been
revised accordingly. -

PFLEXIBILITY IN LABELING '

Wording of the warning statements
specified in. §1040.10(g) has been
found on occasion to be inappropriate.
Problems in which the size, configura-
tion, or design of the laser product
precludes compliance with the label
requirements have been readily re-
solved using the mechanism estab-
lished in § 1040.10(g)(10); without this
mechanism, the lengthy variance pro-

-cedure of §1010.4 would have to be
. used. The Commissioner concludes

that similar provisions are appropriate
for wording and is amending
§1040.10(g)(10) to permit the Director,
Bureau of Radiological Health, on his
own initiative or upon written applica-
tion by the manufacturer, to approve
the use of alternate wording on warn-
ing labels when the wording pre-
scribed by the standard is inappropri-
ate or would be ineffective because of

. the size, configuration, design, or func-
_tion of the laser product.

The warning ‘required by

- §1040.10(g)(8) for invisible radiation is

amended to permit use of the words
“yisible and/or invisible”

tion of visible and invisible radiation.
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Pertment background data and in-
formation supporting the Commission-
er's action are available for public
review in the office of the Hearing
Clerk (HF'A-305), Food and Drug Ad-
ministration.

On the basis of an amendment to
the . environmental impact analysis
report for the performance standard
for laser products, the Commissioner
concludes that promulation of this

“and ()b,

whenever
the product may emit any combina- .

¢

amendment to the standard will not
significantly affect the quality of the
human environment and, therefore,
that no environmental impact state.
ment is necessary under §26.1(b) (21
CFR 25.1(b)). A copy of the FDA envi-
ronmental impact assessment is’on file
with the Hearing Clerk, Food and
Drug Administration.

Therefore, under the Public Health
Service Act, as amended by the Radi-
ation Control for Health and Safety
Act of 1968 (sec. 358, 82 Stat. 1177~
1179 (42 U.S.C. 263f)) and under au-
thority delegated to the Commissioner
(21 CFR 5.1), Part 1040 is amended as
follows:

1. In § 1040.10, by revising paragraph
(b) (1), (6)1), (9, (12), and (18); the
wavelength column in Table I-B and
item 1 of Table III in paragraph (d); °
paragraph (e)(3){1), (i), and (iil) and
(4); paragraph (£)(3), (6)(1), (6), and
(8); paragraph (g)X(1), (2)({), the intro-
ductory text of (4), (6)(iXa), (1)),
(MXa), diXb), and
Xy, 8)i) and (i), and (10); and
paragraph (h)(2)(i) and (i) to read as

. follows:

§1040.10 Lasger Products.
A
T . . . .

(b) % % &

(1) “Accessible emission level” means
the magnitude of accessible laser or
collateral radiation of a specific wave-
length and emission duration at a par-
ticular point as measured according to
paragraph (e) of this section. Accessi-
ble laser or collateral radiation is radi-
ation to which human access iIs possi-
ble, as defined in paragraph (bX9),
(12), and (18) of this section.

* * . * [ ]

(6) L B B =

(i) Permits human access to laser ra-
diation in excess of the accessible
emission limits of Class I, but not in
excess of the accessible emission limits
of Class II in the wavelength range of
greater than 400 nanometers (nm), but
less than or equal to 710 nanometers
for emission durations greater than

.0.25 second; and

* * * » [ ]

(9) “Collateral radiation” means any
electronic product radiation, except
laser radiation, emitted- by a 1laser
product as a result of the operation of
the laser(s) or any component of the
laser product that is physically neces-
sary for the operation of the laser(s).

s * . * .
~

i
(12) “Human access” means access at

.a particular point to:

(i) Laser or collateral radlation by
any part of the human body, or
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(i) Laser radiation by a straight un-

obstructed - path of up to 100 centi-

" meters from any part of the human
body.

* = B E * »

a

(18) “Laser radiation’” means all elec-
tromagnetic radiation emitted by a
. laser product within the spectral
range specified in paragraph (b)(15) of
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this sectlon that is produced as a * When the terminals of the connector

result of controlled stimulated emis-.
sion or that is detectable with radi-
ation so produced through the appro-
priate aperture stop and within the
appropriate solid angle of acceptance,
as specified in paragraph (e) of this
‘section. .

L] L] . L [ ]

(d)‘ * e

TABLE |-B

CLASS Il ACCESSIBLE EMISSION LIMITS FOR LASER RADIATION

P
Wavelength Emission duration Class Il = Accessible
{nanometers) {seconds) emission limits
>400
but . >25%10-1 1.0X 10~3%kqt J
<710 .
. . . . . mating optics of 5 diopters or less, di-

TaBLE ITT—ACCESSIBLE EMISSION LIMITS FOR |
COLLATERAL RADIATION FROM LASER
ProbpUCTS

1. Accessible emission limits for collateral
-radiation having wavelengths greater than
250 nanometers but less than or equal to
13,000 nanometers are identical to the acces-
sible emission limits of Class I laser radi-
ation, as determined from Tables I-A and
TI-A in this paragraph:

i. In the-wavelength range of less than or
equal to 400 nanometers, for all emission
durations; .

ii, In the wavelength range of grea!

. than 400 nanometers, for all emission dura-
tions less than or equal to 1 X 103 seconds
and, when applicable under paragraph (£X(8)
of this section, for all emission durations,

* E  d L J -

(e) $ &%

(3)’: * »

(iy The radiant power (W) or radiant
energy (J) detectable through a circu-
lar aperture stop having a diameter of
80 millimeters (except for scanned
laser radiation) and within a circular
solid angle of acceptance of 1 x 10-3
steradian with collimating optics of 5
diopters or less.

- (ii) The irradiance (W cm™) or radi-
ant exposure (J cm™® equivalent to

the radiant power (W) or radiant.

energy (J) detectable through a circu-
Jar aperture stop having a diameter of
7 millimeters and, for irradiance,
within 2 circular solid angle of accept-
ance of 1x10 cm™* steradian with colli-
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vided by the area of the aperture stop

. (cm™3),

(iii) The radiance (W cm~2sr-?) or in-
tegrated radiance (J cm™2 sr%) equiva-
lent to the radiant power (W) or radi-
ant energy (J) detectable through a
circular aperture stop having a diame-
ter of 7 millimeters and within a circu-
lar solid angle of acceptance of 1xX10~3
steradian with collimating optlcs of 6
diopters or less, divided by that solid
angle (sr) and by the ares of the aper-
ture stop (cm?.

(4) Measurement pareameters Jfor
scanned laser radialion. Accessible
emission levels of scanned laser radi-
ation shall be based upon the mea-
surement of vradiation detectable
through a stationary circular aperture
stop having a T-millimeter diameter
and within the circular solid angle of
acceptance with collimating optics ap-
plicable under paragraph (e)(3) of this
section, or the equivalent. The direc-
tion of the solid angle of acceptance
shall change as needed to maximize
détectable radiation, with an angular
spefed of up to 5 radians/second.

( )‘ . &

(3) Remote control connector. Each
laser system classified as a Class IIT or
IV laser product shall incorporate a
readily available remote control con-
nector having an electrical potential
difference of no greater than 130 root-
mean-square volts between the termi-
nals of the remote control connector.

are -not electrically joined, human
access to all laser and collateral radi-
ation from the laser product in excess
of the accessible emission limits of
Class I and Table ITI of paragraph (d)
of this section shall be prevented.

] - - » E

(5) L 28 3% 1}

(1) Each laser system classified as a
Class I laser product, except Class II
laser products that do not exceed the
accessible emission limits of Class I for
any emission duration less than or
equal to 1x10-? seconds, shall incorpo-
rate an emission indicator that pro-
vides a-visible or audible signal during
emission of accessible laser radiation
in excess of the accessible emission
limits of Class 1.

L] E g £ 4 = -

(6) Beam attenuator. Each laser
system classified as a Class II, I, or
IV laser product, except Class II laser
products that do not exceed the acces-
sible emission limits of Class I for any
emission duration less than or equal to
1x103 seconds, shall be provided with
one or more permanently attached
means, other than laser energy source
switch(es), electrical supply main con-
nectors, or the key-actuated master
control, capable of preventing access
by any part of the human body to 21l
Iaser and collateral radiation in excess
of the accessible emission limits of
Class I and Table II1.

» £ 4 L 3 - -

(8) Viewing optics. All viewing
optics, viewports, and display screens
incorporated into a‘laser product, re-
gardless of its class, shall at all times
limit the levels of laser and collateral
radiation accessible to the human eye
by means of such viewing optics, view-
pors, or display screens to less than
the accessible emission limits of Class
I and Table III of paragraph (d) of
this section, For any shutter or vari-
able attenuator incorporated into such
viewing optics, viewports, or display
screens, a means shall be provided:

(1) To prevent access by the human
eye to laser and collateral radiation in
excess of the accessible emission limits
of Class I and Table III of paragraph
(d) of this section whenever the shut-
ter i{s opened or the attenuator varied.

«(ii) To preclude, upon failure of such
means as required in paragraph
()8)i) of this section, opening the
shutter or varying the attenuator
when access by the human eye is pos-
sible to laser or collateral radiation in
excess of the accessible emission limits
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of Class I and Table III of pa.ragraph
(d) of this section.

* L] Ed = M

(g) * & .
(1) Class II designation and warn-
~ing. (i) Each Class II laser product
which does not exceed the accessible
emission limits of Class I for any emis-
sion duration less than or equal to
1x10* seconds, shall have affixed: a
label bearing the following wording:
“Class IIa Laser Product—Avoid Long-
Term Viewing of Dxrect; Laser Rad1-
' ation.”

(ii) Each Class II laser product other‘
than those described in paragraph
(g)(1)(i) of this section shall have af-
fixed a label bearing the warning logo-
ytype A (Figure 1 in this paragraph).
and including the following wording:

[Position 1 on the logotypel

“LASER RADIATION--DO NOT
STARE INTO BEAM”; and

[Position 3 on the logotypel
“CLASS II LASER PRODUCT".

® * ® * *

(2) Class III designation and warn-
ing. (i) Each laser product classified in
Class III solely because of the ‘emis-
sion of accessible laser radiation for
emission .durations greater than
3.8X10~*second and in the wavelength
range of greater than 400 nanometers
but less than or equal to 710 nano-
meters with an irradiance of less than
or equal to 2.5x10"3 W cm~?and with a
radiant power of less than or equal to
5.0X10~* W shall have affixed a label
bearing the warning logotype A
(Figure 1 of paragraph (g)(1) of this
section) and including the following
wording: .

~

[Position 1 on the logotype]

“LASER RADIATION—DO NOT
STARE INTO BEAM OR VIEW DI-
RECTLY WITH OPTICAL IN-
STRUMENTS”; and,

[Position 3 on the lqgotype] .
“CLASS IIla LASER PRODUCT”.

* * * * * 4

(4) Aperture label. Each laser prod-
uct, except medical laser products and
Class II laser products that do not
exceed the accessible emission-limits
of Class I for any emission duration
less than or equal to 1x10-3 seconds,
shall have affixed, in close proximity
to each aperture through which is
emitted accessible laser or collateral
radiation in excess of the accessible
emission limits of Class I and Table III
of paragraph (d) of this section,” a

'RULES AND REGULATIONS

label(s) bearing the following wording
as applicable:

¢ ~

Ed * * = »

(6 * )

(== ~

(a) In excess of the accessiblé emis-
sion limits of Class I for emission du-
rations greater than 0.25 second and in
the wavelength range greater than 400
nanometers but less than or equal“to
710 nanometers; and, °

t * i * *

(il) * 5

(b) In excess of either a.n irradiance
of 251072 W cm™2 or a radiant power
of '5.0x10-% W for emission durations
greater than 3.8x10-4second for wave-
lengths greater than 400 nanometers

‘but less than or equal to 710 nano-

meters; a.nd
* - * " ’ ' *

(iii)t‘. -

(b) In excess of either an irradiance .

of 2.5x10-* W c¢m™2 or a radiant power
of 5.0x10"* W for emission durations
greater than 3.8 104 second for wave-
lengths greater than 400 nanometers
but less than or .equal to 710 nano-
meters, or,

B * * = *

e
(i)***

(@) In excess of the accessible emis-
sion limits of Class I for emission du-
rations greater than 0.25 second and in
the wavelength range greater than 400
nanometers by less than or equal to
710 nanometers; and,

T = » . * o
(ii)* * *
" (b) In excess of neither an irradiance
of 2.5X10"* W cm™2 nor a radiant
power of 5.0x10°* W for emission du-
rations greater than 3.8x10~* second
for wavelengths greater than 400 nan-

ometers but less than or equal to 710
nanometers; and,

s - * - *

(i) * * * )
(b) In excess of either an irradiance

“of 2.5X1073'W cm™2 or a radiant power

of 5.0x10-* W for emission durations
greater than 3.8x10~¢ second for wave-
lengths greater than 400 nanometers
but less than or equal to 710 nano-
meters; or, .

- * * * *

(8) ® & ‘

[é)) Less than or equal to 400 nano-
meters or greater than 710 nano-
meters, the word “invisible” shall ap-

propriately precede the word “radi.
ation”; or, .

(ii) In a range specified in paragraph -
(g)(8)(1) of this section and also within
the range of greater than 400 nano-
meters but less than or equal to 710
nanometers, the words “visible and.in-
visible” or “visible and/or invisible”
shall appropriately precede the word
‘“radiation.”

»* * . b d L]

(10) Label specifications. Labels re-

-quired by this section and §1040.11

shall be permanently affixed to, or in-

. scribed on, the laser product, legible,

and clearly visible during operation,
maintenance, or service, as appropri-
ate. If the size, configuration, design,
or function of the laser product would
preclude compliance with the require-
ments for any required label or would
render the required wording of such
label inappropriate or ineffective, the
Director, Bureau of Radiological
Health, on the Director’s own initia-
‘tive or upon written application by the
manufacturer, may approve alternate
means of providing such label(s) or al-
ternate wording for such label(s) as
applicable.

(h) * %

(2) ® % 9

(i) In all catalogs, specification
sheets, and descriptive brochures per-
taining to each laser product, a legible
reproduction (color optional) of the
class designation and warning recquired
by paragraph (g) of this section to be
affixed to that product, including the
information required for positions 1, 2,
and 3 of the applicable logotype
(Figure 1 or 2 of paragraph (g)(1) and
(2)(ii) of this section).

(iiy To servicing dealers and distribu-
tors and to others upon request at a
cost not to exceed the cost of prepara-
tion and distribution, adequate
instructions for service adjustments
and service procedures for each laser
product model, including clear warn-
ings and precautions to be taken to
avoid possible exposure to laser and
collateral radiation in excess of the ac-
cessible emission limits in Tables 1-A,
I-B, I-C and III of paragraph (d) of
this section, and a schedule of mainte-
nance necessary to keep the product in
compliance with this section and
§1040.11; and, in all such service
instructions, a listing of those controls
and procedures that could be utilized
by persons other than the manufac-
turer or his agents to increase accessi-
ble emission levels of radiation and a
clear description of the location of dig-
placeable portions of the protective
housing that could allow human
access to laser or collateral radiation
in excess of the accessible emission
limits in Tables I-A, I-B, I-C, and III
of paragraph (d) of this section. The
instructions shall include protective
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procedures for service personnel, and
legible reproductions (color optional)
of required labels and hazard warn-
ings.

E * =  J *

2. In § 1040.11, by revising patagraph
(b)(1) to read as follows:

§1040.11 Specific purpose laser products.

* * E ] . % ®

(b) £ % %

(1) Shall not permJt human access'to
laser radiation 'in the wavelength
range of greater than 400 nanometers
but less than or equal to 710 nano-
meters with a radiant power that ex-
ceeds 5.0x1073 W for any emission du-
ration greater than 3 8x10“ second

. and,

~

-—

* * ° * * *

Effective date. This regulation shall
be effective December 8, 1978, except
for §1040.10(h)(2) (i) and (i) which
will be effective January 29, 1979.

(Sec. 358, 82 Stat. 1177-1179 (42 U.S.C.
2631).)

Dated: November 17, 1978.

WiriiaM F. RANDOLPH,
Acting Associate Commissioner
Jor Regulatory Affairs.
[FR Doc. 78-33137 Filed 11-27-178; 8:45 am]

[4710-08-M]
© Title 22;queign Relations
CHAPTER l—bEPARTMENT OF STATE
[Dept. Reg. 108.762]

PART 3a—ACCEPTANCE OF EMPLOY-
MENT FROM FOREIGN GOVERN-
MENTS BY MEMBERS OF THE UNI-
FORMED SERVICES

Final Rule

_AGENCY: Department of State.

ACTION: Final rule, *

SUMMARY: This rule establishes reg-
ulations governing the procedures for
approving civil employment by a for-
eign government of retired and reserve
members of the uniformed services
(Army, Navy, etc.) and commissioned
Corps of the Public Health Service
and the National Oceanic and Atmos-
pheric Administration. The regula-
tions implement section 509 of Pub: L.
95-105 (37 U.S.C. 801 note).

EFFECTIVE DATE: November 28,
1978.

FOR FURTHER INFORMATION
CONTACT:

RULES AND REGULATIONS

Capt. John E. Burgess, United States
Navy, Office of International Secur-
ity Operations, Bureau of_ Politico-
Military Affairs, Department of
State, Washington, D.C 20520,
" phone 202-632-8688.

SUPPLEMENTARY INFORMATION:
A notice of proposed rulemsaking was
published in the FEDERAL REGISTER on
May 31, 1978 (43 FR 23593) inviting In-
terested persons to submit comments
regarding the proposed regulations.
No comments were received.

The title of the new Part 3a has
been changed from “Acceptance of
Employment from Forelgn Govern-
ments by Retired and Reserve Offi-
cers” to "“Acceptance of Employment
from Foreign Governments by Mem-
bers of the Uniformed Services.” This
change reflects more accurately and
generally the category of persons to
whom the regulation applies. In addi-
tion, the words “no authority”, which
were inadvertently omitted from the
text of §3a.2(b) in the notice of pro-
posed rulemaking, have been added.
With these exceptions, the text pub-
lished in the notice of proposed rule-
making is adopted without change.

ADOPTION OF AMENDMENT

Chapter I of 22 CFR Is amended by
adding a new 'Part 3a as set forth
below.

Dated: November 18, 1978.

‘WARREN CHRISTOPHER,
Depuly Secretary of State.

Sec.

3a.l Deﬂnltlons.

3a.2 Requirement for approval of foreign
government employment.,

32.3 Authority to approve or disapprove
proposed forelgn government employ-
ment.,

3a.4 Procedure for requesting approval.

3a2.5 Basis for approval or disapproval.

3a.6 Notification of approval.

3a.7 Notification of disapproval and recon-
sideration.

3a.8 Change in status.

AUTHORITY: Sec, 509, 91 Stat, 859 (37
U.S.C. 801 Note); Sec. 4, as amended, 63
Stat. 111 (22 U.S.C. 2658).

§3a.1 Definitions.

For purposes of this part—

(a) “Applicant” means any person
who requests approval under this part
to accept any civil employment (and
compensation therefor) from a foreign
government and who is:.(1) Any re-
;:ired member of the uniformed serv-
ces,

(2) Any member of a Reserve compo-
nent of the Armed Forces; or .

(3) Any member of the commis-
sioned Reserve Corps of the Public
Health Service.

The term “applicant” also includes
persons described in subparagraph (1),
(2), or (3), who have already accepted

"
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{forelgn government employment and
are requesting approval under this
part to continue such employment.

(b) “Uniformed services” means the
Armed Forces, the commissioned Reg-
ular and Reserve.Corps of the Public
Health Service, and the commissioned
corps of the National Oceanic and At-
mospheric Administration.

(c) “Armed Forces” means the Army,
Navy, Air Force, Marine Corps, and
Coast guard.

(d)*Secretary concerned’” means: (1)
The Secretary of the Army, with re-
spect to retired members of the Army
and members of the Army Reserve;

(2) The Secretary of the Navy, with
respect to retired members of the
Navy and the Marine Corps, members
of the Navy and Marine Corps Re-
serves, and retired members of the
Coast Guard and members of the
Coast Guard Reserve when the Coast
Guard is operating as a service in the
Navy;

(3) The Secretary of the Air Force,
with respect to retired members of the
Alr Force and members of the Air
Force Reserve;

(4) The Secretary of Transporfation,
with respect to retired members of the
Coast Guard and members of the
Coast Guard Reserve when the Coast
Guard is not operating as a service in
the Navy;

(56) The Secretary of Commerce,
with respect to retired members of the
commissioned corps of the National
Oceanic and Atmospheric Administra-
tion; and

(6) The Secretary of Health, Educa-
tion, and Welfare, with respect to re-
tired members of the commissioned
Regular Corps of the Public Health
Service and members of the commis-
sloned Reserve Corps of the Public
Health Service.

§32.2 Requirement for approval of for-
eign government employment.

(a) The United States Constitution
(Article I, Section 9, clause 8) prohib-
its the acceptance of civil employment
with a foreign government by an offi-
cer of the United States without the
consent of Congress. Congress hds con-
sented to the acceptance of civil em-
ployment (and compensation therefor)
by any person described in §3a2.1(b)
subject to the approval of the Secre-
tary concerned and the Secretary of
State (37 U.S.C. 801 Note). Civil em-
ployment with a foreign government
may not be accepted without such ap-
proval by any person so described.

(b) The Secretary of State has no
authority to approve employment
with a foreign government by any offi-
cer of the United States other than a
person described in §32.1(a). The ac-
ceptance of employment with a for-
elgn. government by any other officer
of the United States remains subject
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to the constitutional prohibition de-
ifrlbed in pa.ragraph (a) of this sec-
on
(¢) Any person described in §3a.1(a)
who accepts employment with a for-
eign government without the approval
required by this section or otherwise
. obtaining- the consent of Congress is
subject to forfeiture of retired pay to
the extent of his or her compensation
from the foreign government, accord-
ing to the Comptroller General of the
United States (44 Comp. Gen. 139
(1964)). This forfeiture is in addition
to any other penalty which may be im-
posed under law or regulation.?

§3a.3 Authority to approve or disapprove
proposed foreign government employ-
ment.

. 'The Director, Bureau of Politico-
Military Affairs, is authorized to ap-

prove or disapprove any request by an -

applicant for approval under this part
to accept civil employment (and com-
pensation therefor) from a foreign
government., The Director may dele-
gate this authority within the Bureau
of Politico-Military Affa.lrs Depa.rb-
ment of State.

§ 3a4 -Procedure for requesting approval.

(a) An applicant must submit a re-
quest for approval of foreign govern-
ment employment to the Secretary
concerned, whose approval i§ also re-
quired by law for the applicant’s ac-

. ceptance of civil employment from a
foreign government. The request must
contain inféormation concerning the
applicant’s status, the nature of the
proposed employment in as much
detail as possible, the identity of and
relationship to the foreign govern-
ment concerned, and other matters as
may be required by the Secretary con-
cerned.

(b) Requests approved by the Secre-
tary concerned will be referred to the
Director, Bureau of Politico-Military
Affairs, for .approval. Requests re-
ceived by the Director, Bureau of Po-
litico-Military Affairs, directly from an
applicant will be initially forwarded to
the Secretary concerned, or his desig-
nee, for approval of disapproval.

$ 3a.5 Basis for approval or disapproval.

Decisions by the Director, Bureau of
Politico-Military Affairs, under this
part shall be based on whether the ap-

- plicant’s proposed employment with a
foreign government would adversely
affect the foreign “reldations of the
United States, in light of the appli-

-cant’s official status as a retiree or re-
servist

1 Approval under this Part does not consti-
tute an exception to the provisions of the
Immigration and Nationality Act concern-
ing loss of United States citizenship, for ex-
ample, by becoming a citizen of or teking an
oath of allegiance to another country. See 8
U.S.C. 1481 et seq.
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§3a.6 Notification of approval.

The Director, Bureau of Politico-
Military Affairs, will notify the Secre-
tary concerned when an applicant's
proposed foreign government employ-
ment is approved. Notification of ap-

" proval to the applicant will be made

by the Secretary concerned or his des-
ignee.

§3a.7 Notification of dlsapproval and re-

consideration.

(a) The Director, Bureau of Politico- -

Military Affairs, will notify the appli-
cant directly when an applicant’s pro-
posed foreign employment is disap-
proved, and will inform the Secretary

concerned.

(b) Each notification of disapproval

under this section must include a
statement of the reasons for the disap-
proval, with as much specificity as se-
curity and foreign policy consider-
ations permit, together with a notice
of the applicant’s right to seek recon-
sideration of the disapproval ‘under
paragraph (c¢) of this section.
. (¢) Within 60 days after receipt of
the notice of disapproval, an applicant
whose request has been disapproved
may submit a request for reconsider-
ation by .the Director, Bureau of Po-
litico-Military Affairs. A request for
reconsideration should provide infor-
mation relevant to the reasons set
forth in the notice of disapproval.

(d) The disapproval of a request by
the Director, Bureau of Politico-Mili-
tary ‘Affairs, will be final, unless a
timely request for reconsideration is
received. In the event of a request for
reconsideration, the Director, Bureau
of Politico-Military Affairs, will make

a final decision after reviewing the -

record of the request. A final decision
after reconsideration to approve the
applicant’s proposed employment with
a foreign government will be commu-
‘nicated to the Secretary concerned as
provided in §3a.6. A final decision
after reconsideration to. disapprove

the applicant’s proposed employment

with a foreign government will be
communicated directly to the appli-
cant as provided in paragraph (a).of
this section and the Secretary con-
cerned will .be informed. The Direc-
tor’s authority to make a final decision

after reconsideration may not be re-,

delegated.

§3a.8 Change in stat\is.

In the event that an applicant’s for-
eign government employment ap-
proved under this part is to be materi-
ally changed, either by a substantial
change in duties from those described
in the request upon which the original
approval was based, or by a change of
employer, the applicant must obtain
further  approval in accordance with

this part for such changed employ- )
"

ment.
[FR Doc. 18-33341 Filed 11-27-78‘ 8i45 am)

[4410-01-M]
Title 28—Judicial Administration

CHAPTER I—DEPARTMENT OF
JUSTICE

[Order No. 809-78]

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

Subpart M—Land and Natural
Resources Division

ASSIGNMENT OF RESPONSIBILITY UNDER
‘SEctioN 201(f) orF THE SURFACE
MiINING CONTROL AND RECLAMATION
Act oF 1977

AGENCY: Department of Justice.
ACTION: Final rule. }

SUMMARY: Section.201(f) of the Sur-
face Mining Control and Reclamation
Act of 19717, 91 Stat. 450, provides that
no federal employee performing any
function under the Act may hold any
direct or indirect financial interest in
surface or underground coal mining,
and it directs the Secretary of the In-
terior to promulgate regulations en-
forcing it. Under regulations promul-
gated at 30 CFR Part 706, 42 FR 56060
(October 20, 1977), the head of each
Executive Department performing any
function under the Act is required to
implement a system of disclosure of
employee financial interests in cooper-
ation with the Director, Office of Sur-
face Mining Control and Reclamation,
Department of the Interior. This
order designates the Assistant Attor-
ney General, Land and Natural Re-
sources Division, to carry out the re-
sponsibilities of the Department of,
Justice under these regulations.

EFFECTIVE DATE: November 20,
1978.

FOR FURTHER ]NFORMATION
CONTACT:

Lois J. Schiffer, Land and Natural
Resources Division, Department of
Justice, Washington, D.C. 20530,
202-633-2704.

By virtue of the authority vested in
me by 5 U.S.C. 301 and 28 U.S.C. 509,
510, §0.65 of Subpart M of Part 0 of
Chapter 1 of Title 28, Code of Federal
Regulations, Is amended by adding &
new paragraph (h) to read as follows:

§0.65 General functions. f,

. s e . .

(h) Performance of the Depart-
ment’s functions under §706.5 of the
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regulations for the prevention of con-
flict of interests promulgated by the
Secretary of the Interior under the au-
thority of the Surface Mining Control
and Reclamation Act of 1977, section
201(f), 91 Stat. 450, and contained in
30 CFR Part 706.

Dated: November 20, 1978.

" GRIFFIN B. BELL,
Atltorney General.

[FR Doc. 78-33273 Filed 11-27-78; 8:45 am]

[4410-01-M]-

fOrder No. 810-78}

PART 0C—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

‘Subpart O—Office of Management
and Finance

RESPONSIBILITY FOR AUDIOVISUAL
ACTIVITIES

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This order expressly as-
signs the Department-wide responsibil-
ity for the management of audiovisual
programs to the Assistant Attorney
General for Administration. His func-
tions include the issuance of policies
and procedures for audiovisual pro-
grams, the design of a recordkeeping
and reporting system, and the approv-
al or disapproval of production and
equipment requests. The purpose of
the order is to clarify the authority of
the Assistant Attorney General for
Administration to centralize audiovisu-
al program management and .to pre-
vent duplication and waste.

EFFECTIVE DATE: November 20,
1978.

FOR FURTHER INFORMATION
CONTACT:

Harry Fair, Acting Director, Admin-
istrative Programs Management
Staff, Office of Management and Fi-
nance, Department of Justice, Wash-
ington, D.C. 20530, 202-633-2728.

By virtue of the authority vested in
me by 28 U.S.C. 509, 510, and 5 U.S.C.
301, §0.75(3) of Subpart O of Part 0 of
Chapter I of Title 28, Code of Federal
‘Regulations, is revised to read as fol-
lows:

§0.75 Policy functions.

* * * * . 2

(j) Plan, direct, and administer De-
partment-wide policies, - procedures,
and regulations concerning records, re-
ports, procurement, printing, graphics,
audiovisual activities (including the
approval or disapproval of production
a.nd equipment requests), forms man-
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agement, supply management, motor

vehicles, real and personal property,

space assignment and utfilization, and

{?111 other administrative services func-
ons.

“Dated: November 20, 1978.

GRIFFIN B. BELL,
Alttorney General,

CFR Doc. 78-33274 Filed 11-27-78; 8:45 am]

[3510-16-M]

Title 37—Patents, Trademarks, and
Copyrights

CHAPTER I|—PATENT AND TRADE-
MARK OFFICE, DEPARTMENT OF
COMMERCE

PART 4—FORMS FOR TRADEMARK
CASES

AGENCY: Patent and Trademark
Office, Commerce.

ACTION: Final rule.

SUMMARY: The Patent and Trade-
mark Office adopts revisions to the
suggested forms for use in trademark
cases. These revisions are intended to
improve suggested forms which had
been found to be confusing or suscep-
tible to misinferpretation and provide
a new suggested form to eliminate the
?eed for the user to combine two
orms.

DATES: Effective date: January 1,
1979.

FOR FURTHER INFORMATION
CONTACT:

Miss Katharine 1. Hancock by tele-

phone at (703) 557-5380, or by mail
marked to her attention and ad-
dressed to the Commissioner of Pat-
ents and Trademarks, Washington,
D.C. 20231.

SUPPLEMENTARY INFORMATION:
In the FepErRAL REGISTER of May 3,
1977 (42 FR 22378) there was pub-
lished a Patent and Trademark Office
proposal to revise certain existing
forms and provide one new form for
trademark cases. Comments were re-
ceived from six persons. Two persons
suggested that the the word “swears,”
proposed at the beginning of veritica-
tions and affidavits, was not appropri-
ate and that language relating to oath
should be confined to the jurat. This
suggestion has been adopted. It was
suggested by two persons that double
signatures be eliminated from the
forms for opposition and petition to
cancel, and this suggestion has been
adopted. Also, after further considera-
tion with the object of eliminating
confusion, inconsistency and error
from the forms, some additional
changes to forms set out in the pro-
posal, and to forms 4.7, 4.9, 4.11 and
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4.23 which were not included in the
proposal, are being adopted.

Changes which have not been pub-
lished for comment do not represent
any change in practice but are editori-
al in nature and do not impose a
burden on anyone; further opportuni-
ty for comment is therefore deemed
not necessary.

The ways in which the changes
being adopted vary from the published
proposal are summarized as follows:

‘The words “hereby swears” prop-
posed at the beginning of verifications
and affidavits are replaced by the
word “states.” This change appears in
forms 4.1, 4.5, 4.6, 4.13, 4.14, 4.15, 4.16,
4.16 (Combined 8 & 15), 4.17 and 4.18.

In forms 4.1, 4.1a 4.7, 4.8, 4.9 and
4,10, where goods -or services are set
forth, the terms ‘“(Common, usual or
ordinary name of (goods or services))”
and ‘“(Insert fllustrative examples of
the goods or services)” are deleted and
the term “the following (goods or serv-
ices):” is inserted instead, although
the format of form 4.8 makes it neces-
sary to use the variation “Name the

- goods or services.”

In forms 4.1 and 4.1a, the term
“trade style” is deleted and “business
trade name" put in its place in indenti-
Iying an individual applicant in order
to conform more closely to the lan-
guage of the statute. The wording “in-
cluding street, city and State” is de-
leted from the address lines, The same
changes have been made, where appro-
priate, in forms 4.17 and 4.18.

In form 4.1a, last clause, the word
“herein” is deleted as unclear; the
word “further” and the last occur-
rence of the word “that” are deleted
as unnecessary.

In form 4.5, “firm” is changed tfo
“partnership” as a more definite term
for the entity for which the form is
designed; “member of firm” is changed
to “partner;” and the wording “includ-
ing street, city and State” in the ad-
dress, as well as the wording and space
for domicile, are deleted.

In form 4.6, the proposed change of
the word “affidavit” to ‘“‘application”
in the verification is not adopted; in-
stead, the word “affidavit” is changed
to “Instrument” because the paper
being executed contains both an appli-
cation and an affidavit (verification)
and the term “instrument” will en-
compass both. The wording “including
street, city and State” in the address is
deleted.

In forms 4.8 and 4.10, footnote (5) is
replaced by new footnote (16) in order
to clarify instructions for setting forth
the manner of use of the mark; as a
result, present footnote numbers (16),
an and (18) in companion forms 4.9
and 4.11 are changed to numbers (17),
(18) and (19), respectively.

In form 4.8, last sentence, the words
“declaration from form’ are inserted
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before “4.12” in order to make it clear
that form 4.1a is a declaration form. '

In form. 4.9, in the heading, the
words ‘“(If known)” under Class No.
are replaced by “(A, for Goods; B, for
Services)” in view of the fact that
those are the only classes for certifica-
tion marks. The term “(or form 4.7)”
is placed after “footnote (5)” to accom-
modate either goods or services. ¥For
the sake of clarity, footnote (17) which
explains certification has been reword-
ed slightly.

- In form 4.10 the phrase “Use form
4.1” is changed to “Use body of form
4.1, 4.7 or 4.8” in order to be more
clear and to accomodate services and
collective mark situations; under
“Notes,” reference is made to form 4.8
in addition to form 4.1 for the same
reasomn. T

In form 4.13, the statement in the
verification “that the applicant for re-
newal owns the above identified regis-
tration” is deleted as it constitutes
repetition.

In forms 4.13 and 4.16, Where goods
are listed, the words “or services” and
“or ‘all the services’- ” are added,
where appropriate, to accommodate

_ ‘services as well as goods.

In forms 4.13, 4.14, 4.15 a.nd 4,16
(Combined 8 & 15), in the Note relat-
ing to designation of a domestic repre-
sentative, for purposes of clarity the
word “made” is changed to “submitted
- with this form” and the word “prior”
.1Is added before “unrevoked.”

In forms 4.13, 4.17 and 4.18, in the
caption under the line where the sign-
er’s name is to appear, the words “a
juristic” are added after the phrase

“to sign for,” and in the body of forms

4.17 and 4.18, the word “juristic” is
added after the phrase “to sign for
the.” The purpose of these changes is
to make clear who is an authorized
signer and to provide unifomty with
other forms.

In form 4.14, footnote (3) is deleted.
The footnote relates to services butb
this form is not applicable to services
because registration of service marks
was not available under the acts to
which the form pertains, Footnote
numbers (4) and (5) are changed to
numbers (3) and (4), respectively. Im-
mediately above the signature, the no-
tation footnote (3) (inadvertently
omitted) is inserted. -

In forms 4.14 and 4.16, in the clause-

for listing goods or services, the word
“recited” is replaced by “stated,” to
c%nform to the language of the stat-
ute,

Proposed new form' 16(2) has ‘been
redesignated as form 16 (Combined 8
& 15), in order to coordinate properly
with the numbering system used for
the forms. -

The following changes are made in
new form 16 (Combined-8 & 15): after
“footnote (5)” in the body of the form,

5 -
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“recited” is Teplaced by “stated” to
conform to the language of the stat-
ufe; under the space for listing goods,. -
wording is added to accommodate serv-
ices as well as goods; before “footnote
(4)” in the body of the form the word-
ing “or the date of publication under
section 12(c) of the act” (inadvertently
omitted) is-inserted; and after the

phrase “that such mark is still in use” -

the wording “in (3) (Type
of commerce) commerce” (inadvert-
ently omitted) is inserted.

Forms 4.17 (Opposition) and 4.18
(Petition to cancel) are made single
signature forms by deletion of the pro-
vision for signature at the end of the
body of the form, leaving a signature
only at the end of the verification.
This accords with forms for applica-
tions, which also require only a single
signature at.the end of the verification
or declaration. In the verification of
forms 4.17 and 4.18, the words “the
foregoing” (two occurrences) are re-
placed by the word “this,” and the
words “and signed” which follow the
words “has read” are deleted.

In the parenthetical sentence relat-
ing to grounds of damage, the word
“he” is changed to “opposer” or “peti-
tioner” in each form, respectively.

In form 4.21, first sentence, “he” is

‘replaced by “said assignor.”
In forms 4.21 and 4.22, third para--

graph, the letter “s” is deleted from
the word “rights.” At the end of foot-
note (2) the wording “changing the
word ‘applicant’ " to ‘assignee’ ” 'is
added.

The words “he,” “himself” and “his”
have been replaced by “he/she,” “him-
self/herself,” “his/her” or *“it/he/
she,” as appropriate, in forms 4.1, 4.1a,
4.5, 4.6, 4.13, 4.17, 4.18, 4.21 and 4.22,
to give choice of gender.

In form 4.23 (Certificate of mailing),
the first line at the bottom is labeled
“Print.or Type Name of Person Sign-
ing Certificate” and the second line is
labeled “Signature of Person Signing
Certificate,” in order to make it clear
that in-addition to a person’s signa-
ture, such person’s name is to be set
out legibly in typing or printing; under
the third line, the words “of Signa-
ture” are added after “Date’” to distin-
guish the -date of signature clearly
from the date of deposit which is to be
set forth in the body of the form. In
the heading of the form, the words “of
mailing” are-added after “Certificate”
for the sake of clarity.

-Accordingly, pursuant to the author:
ity contained in section 41 of the act
of July 5, 1946, as amended, 37 CFR
Pa.rt 4 is amended as follows: .

1 By revxsmg §4. 1 to read as follows;

§ 4 1 Trademark apphcatlon by an mdmd-
. rual; Principal Register with oath.

Mark <

(Identify the mark)

Class No.:

(If known)

TO THE COMMISSIONER OF PATENTS
AND TRADEMARKS:

(Name of applicant, and business trade
name, if any)

(Business address)

, (Residence address) .

(Citizenship of applicant) -

The above identified applicant has adopt-
ed and is using the trademark shown in the
accc:lxsnpanying drawing (1) for the following

0ods:

and requests that said mark be registered in
the United States Patent and Trademark
Office on the Principal Register established
by the Act of July 5, 1946.

The trademark was first used on the
goods (2) on (Date); was first
used in ~ (Type of commerce)
commerce (3) on (Date); and 1s
ao)w in use in such commerce. .

_The mark is used by applying it to (5)
——————— e and five specimens show-
ing the mark as actually used are presented
l}serewith.

(6)

State of
88,

Coupty of —m o}

(Name of applicant) '

states that he/she belleves himself/herself
to be the owner of the trademark sought to
be registered; to the best of his/her knowl-
edge and belief no other person, firm, corpo«
ration or association has the right to use
said mark in commerce, either in the identl-
cal form or in such near resemblance there-
to as-to be likely, when applied to the goods
of such other person, to cause confusion, or
to cause mistake, or to deceive; and the facts
set forth in this application are true.

(Signature of applicant)

JURAT: |
Subscribed and sworn to before me, this
day of y ——

Notary Public

REPRESENTATION
(See form 4.2 and Note (') below.)

[ NOTES

(1) If registration is sought for a word or
numeral mark not depicted in any speclal
form, the drawing may be the mark typed in
capital letters on letter-size bond paper; othe
:imdse?i 2the drawing shall comply with sec-

on 2.52.

—— ~

*The person who signs the jurat must be
authorized to administer oaths by the law
of the jurisdiction where executed, and the
seal or stamp of the notary, .or other evl-
dence of authority in the jurisdiction of ex-
ecution, must be affixed. ’
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(2) If more than one item in 8 class is set

forth and the dates given for that class
apply to only one of the items listed, insert
.the name of the item to which the dates
apply.

(3) Type of commerce should be specified
as “interstate,” “territorial,” “foreign,” or
other type of commerce which may lawfully
be regulated by Congress. Foreign appli-
cants relying upon use must specify com-
merce which Congress may regulate, using
wording such as commerce with the United
States or commerce between the United
States and a foreign country.

(4)If the mark is other than a coined, ar-
bitrary or fanciful mark, and the mark is be-
lieved to have acquired a secondary mean-
ing, insert whichever of the following para-
graphs is applicable:

(a) The mark has become distinctive of ap-
plicant’s goods.as a result of substantially
exclusive and continuous use in —4————
(Type of commerce) commerce for the five
years_next preceding the date of fmng of
-this application.

{b) The mark has bhecome dlst!nctlve of
applicant’s goods as evidenced by the show-
ing submitted separately.

(5) Insert the manner or method of using
the mark with the goods, ie,, “the goods,”
“the containers for the goods,” “displays as-
sociated with the goods,” “tags or 1abels af-
fixed to the goods,” or other method which
may be in use.

(6) The required fee of $35.00 for each

- class must be submitted.

(D) If the applicant is not domiciled in the
United States, a domestic representative
must be designated. See form 4.4,

2. By revising Section 4.1a to read as fol-
Jows:

Section 4.1a Trademark appneaﬂon by an
individual; Principal Register with declara-
fion.
Mark

(Identify the mark) -
Class No. .

(if known)

TO THE COLIMISSIONER OF PATENTS
AND TRADEMARKS.

(Name of appncant. a.nd business trade
name, if any) - -

(Business address)

(Residence address)

(Citizenship of applicant)

The above identified applicant has adopt-
ed and is using the trademark shown in the
accompanying drawing (1) for the following
goods:

and requests that-said mark be registered in
the United States Patent and Trademark
Office on the Principal Register established
by the Act of July 5, 1946.

The trademark was first used on the
goods (2) on (Date) was first
uséd in - (Type of commerce)
commerce (3) on {Date) and is
now in use in such commerce.

)

The mark is used by applying it to &)

———————— and five specimens show-

RULES AND REGULATIONS

ing the mark as actuslly used are presented
-

(Name of applicant)

being hereby warned that willful false state-
ments and the like 50 made are punishable
by fine or imprisonment, or both, under
Section 1001 of Title 18 of the United States
Code and that such willful false statements
may jeopardize the validity of the applica-
tion or any registration resulting therefrom,
declares: That he/she believes himself/her-
self to be the owner of the trademark
sought to be registered; that to the best of
his/her knowledge and bellef no other
person, firm, corporation or association has
the right to use sald mark in commerce,
either in the identical form or in such near
resemblance thereto as may be likely, when
applied to the goods of such other person,
to cause confusion, or to cause mistike, or
to decelve; that the facts get forth in this
application are true; and that all statements
made of his/her own knowledge are true
and all statements made on information and
bellef are belleved to be true.

(Signature of applicant)

(Date)

REPRESENTATION
(See form 4.2 and Note (7) under form 4.1.)

ROTXS

For Notes referred to in this form but not
set out here, sce same numbered Notes
under form 4.1.

. 3. By revising Section 4.2 to read as fol-
ows: .

Section 4.2 Power of attorney at law
(which may accompany application).®

Applicant hereby appoints (8)

—————— (Address) an attorney at law or
attorneys at law. to prosecute this applica-
tion to register, to transact all business in
the Patent and Trademark Office In connee-
tion therewith, and to receive the certificate
of registration.

Nore—(8) An individual attorney at law
or individual attorneys at law must be
named here, If the name of a lIaw {firm is
given, it will ‘be regarded merely as a desig-
nation of address for correspondence.

4, By revising Section 4.5 to read as fol-

_lows:

Section 4.5 Trademark application by a
partnership; Principal Register. -

Mark
Class No.

(Identi{y the mark)

(If known)

TO THE COMMISSIONER OF PATENTS
AND TRADEMARKS:

(Name of partnership)

(Names of partners)

*An attorney at 1aw Is not required to file
a power of attorney; an attorney at Iaw may
fepresent a trademark applicant on the
basis of being an attorney at law without
presenting a power of attorney.
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(Business address of partnership)

(Citizenship of partners)
(Body of application is same as in form

4.1.)
} =

State of
County of

(Name of partner) states that he/she is a
partner of applicant partnership; he/she be-
leves sald partnership to be the owner of
the trademark sought to be registered; to
the best of his/her knowledge and bellef no
other person, firm, corporation or associ-
ation has the right to use sald mark in com-
merce, elther in the identical form or in
such near resemblance thereto as to be
likely, when applied to the goods of such
other person, to cause confusion, or to cause
mistake, or to decelve; and the facts set
forth in this application are true.

'(Slznamre of partner)

T
Subscribed and sworn to before me, this
day of oy —s
Notary Public
REPRESENTATION
(See form 4.2'and Note (T) under form 4.1.)

l5.BydenzSecﬂon4.6toreadasfol~
ows:
Section 4.6 Trademark application by a

corporation; Principal Register.
‘Mark
(Identify the mark)
Class No.
(If known)

TO THE COMMISSIONER OF PATENTS
AND TRADEMARKS:

‘*(Corpomte name and State or country of
incorporation) (10) -

(Business address)
4jBody of application is same 2s in form

State of ———————
County of }

(Name of officer of corporation) states that
he/she {5 ———————— (Official title)
of applicant corporation and is suthorized
to execute this instrument on behalf of said
corporation; he/she belleves said corpora-
tion to be the owner of the trademark
sought to be registered; to the best of his/
her knowledge and bellef no other person,
{irm, corporation or association has the
right to use sald mark in commerce, either
in the identical form or in such near resem-
blance thereto as to be likely, when applied
to the goods of such other person, to cause

*The person who signs the jurat must be
authorized to administer oaths by the law
of the jurisdiction where executed, and the
seal or stamp of the notary, or other evi-
dence of authority in the jurisdiction of ex-
ecution, must be affixed.
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confusion, or to cause mistake, or to deceive;

and the facts set forth in this application
are true.

~

(Name of corporation)
By
(Signature of officer of corporation, and
official title of officer) .
JURAT: '
Subscribed and sworn' to before me, this
day of ) ——s
L]
Notary Public
REPRESENTATION )

(See form 4.2 and Note (7) under form 4. 1.)

NoTte~—(10) If applicant is an association
or other collective group, the word “associ-
ation” or other appropriate designation

should be substituted for “corporation”.

when referring to applicant.
6 By revising Section 4.7 to read as fol-

Section 4.7 Service mark applimtion,
Principal Register. .

Mark

(Identify the mark)

(If known) "’

TO THE COM'MISSIONER OF PATENTS
AND TRADEMARKS

(Insert appropriate identiﬁcation of appli-
iant in accordance with form 4.1, 4.5, or

6.)

The above identified applicant has adopt-
ed and is using the service mark shown in

Class No.

the accompanying drawing (11) for the fol- -

lowing servicess ———————————, and re-
quests that said mark be \registered in the
United States Patent and Trademark Office
on the Principal Register established by the
act of July 5, 1946.

The service mark was first used in connec-
tion with the services (2) on
—————— (Date); was first used in
connection with the services rendered in (3)
————— (Type of commerce) commerce
on ——————— (Date); and is now in
use in such commerce. (4)

‘The mark is used by

(State method of using the mark in
connection with the services) .
and five (12) showing the
%x:rhlf as actually used are presented here-
- (Insert appropriate verification of declara-
tion from form 4.1, 4.1a, 4.5 or 4.6, changing
the word “trademsark” to “service mark”
and the word “goods” to “services.”)

Rmm&nox’
(See form 4.2 and Note (7) under form 4.1.)

NOTES

For Notes referred to in this from but not
set out here, see same numbered Notes
under form 4.1. -

(11) See Note (1) under form 4 1, and if
drawing is not practicable, insert description

*The person who signs the jurat must be
authorized to administer oaths by the law
of the jurisdiction where executed, and the
seal or stamp of the notary, or other evi-
dence of authority in the jurisdiction of ex-
ecution, must be affixed.

Class No.

- ices) to indicate (14)

-

RULES AND REGULATIONS

of the mark instead of reference to the
drawing.

(12) Insert “specimens,” or state the
nature of the representation of the mark
which is furnished.

7. By revising Section 4.8 to read as fol-
Iows:,

Section 4.8 Collective mark application
(including collective membership mark);
Principal Register. p

Mark

(Identify the mark)

(If known)

TO THE COMMISSIONER OF PATENTS

AND TRADEMARKS:

(Insert identification of applicant in .ac-
cordance with form 4.6.)

The above identified applicant has adopt-
ed and is exercising legitimate confrol over
the use of the collective mark shown in the
accompanying drawing (1) for (13)
.(Name the goods or serv-

-, and
requests that said mark be registered in the
United States Patent and Trademark Office
on the Principal Register established by the

act of July 5, 1946.

The collective mark was first used on the
(2) ————————— (Insert ‘“goods” or
“services”) (15) by members of applicant on
————— (Date); was first used by
said members in 3) e
(Type of commerce) commerce on
——————————(Date); and is now in use
in such commerce. (4)

The mark is used by applying it to (16)
——————————and five specimens of the
mark as actually used are presented here-
with. :

(Insert veriﬂcation from form 4.6 or decla.-
ration from form 4.1a, changing the word-
ing as necessary.to agree with applicant’s
Jegal entity.)

REPRESENTATION
(See fgrm 4.2 and Note (7) under form 4.1.)

NOTES

" For notes referred to in this form but not
set out here, see same numbered Notes
under form 4.1, .

(13) If the application is for a membership
mark, omit the word “for” and the space for
the name of the goods or services. -

(14) If the application is for a membership
mark, insert “membership in applicant orga-
nization,” or similar appropriate statement.
If not for 2 membership mark, omit the
words “to indicate” and the following space.

(15) If the application is for a membership
mark, the phrase “on-the goods or services”
should be omitted.

- (16) For~goods, see Note (5); for services,
see form 4.7, for membership, insert the
manner or method of using the mark to in-
dicate membership, such as membership
cards, wall plaques, or other method which
may be in use.

8. By revising Section 4. 9 to read as fol-
lows:

Section 4.9 Certification mark application;
Principal Register.

Mark

(Identify the mark)

(A, for Goods; B, for Services) -

TO THE COIMMISSIONER OF PATENTS
AND TRADEMARKS:

Class No.

(Insert appropriate identification of appli-
cant in accordance with form 4.1, 4.5 or 4.6.)

The above identified applicant has adopt-
ed and is exercising legitimate control over
the use of the certificatton mark shown in
the accompanying drawing (1) for the fol«
lowing goods or services:

and requests that said mark be registered in
the United States Patent and Trademark
Office on the Principal Register established
by the act of July 5, 1946.

The certification mark, as used by persons
authorized by applicant, certifies (17)
—_—e— s satd mark was first used
under the authority of applicant on
——————————— (Date); was first used in
(3) —————————— (Type of commerce)
commerce 0N ———e————— (Date); and
is now in use in such commerce, (4)

The mark is used by applyihg 1t to (5) (or
see form 4.7) —————, and five specimens
showing the mark as actually used are pro-
sented herewith.

Applicant is not engaged in the produc‘
tion or marketing of any goods or services to
which the mark is applied.

(Insert appropriate verification or deolara.
tion from form 4.1, 4.1a, 4.5 or 4.6 and add
after the word “assoclation” the words
“otl;er than those authorized by appli-
cant.”)

. REPRESENTATION
(See form 4.2 and Note (7) under form 4.1.)

NOTES

For Notes referred to in this form but not
set out here, see same numbered Notes
under form 4.1.

(17) Insert an appropriate statement as to
what the mark certifies, relating to regional
origin, or to material, mode of manufacture,
quality, accuracy or other characteristic of
the goods or services, or that the work or
labor on the goods or in rendering the serv-
icest was performed by members of appll.
can

9. By revising Section 4.10 to read as fol-
lows:
Section 4.10 Application based on concur-

rent use; Principal Register.
Mark -
(Identify the mark)
Class No.
(If known)

TO THE COMMISSIONER OF PATENTS

AND TRADEMARKS:

(Insert appropriate 1dentiﬂcu,tion of appli-
cant in accordance with foim 4.1, 4.5 or 4.6.)

Use body of form 4.1, 4.7 or 4.8, and add at
the end of the first paragraph: “for the area
comprising ———e—eeo———  (List the
States for which registration Is sought)’;
and add as final paragraph of applcation:

The following exception(s) to applicant’s
right to exclusive use are:

By ————, doing business at
—_—e ., who is using the mark
———————————— (Identify the mark and
Reg. No. or Ser. No., if any) for the follow-
ing goods (or services); ———————————— n
the States of by applying

(16) from

the mark to —_—
———————————— (Earliest known date of
such use) to thepresent.

(Insert appropriate verification of declara-
tion from form 4.1, 4.1a, 4.5 or 4.6 and add
after the word “assoclation" the words
“other than specified in the application.”)
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- REPRESENRTATION
(See form 4.2 and Note (7) under form 4.1.)

NOTES

For Notes referred to in this form but not
set out here, see same numbered Notes
under forms 4.1 and 4.8.

10. By revising Section 4.11 to read as fol-
lows:

Section 4.11 Application to register on
Supplemental Register.

Mark

(Identify the mark)

(If known)

TO THE COMMISSIONER OF PATENTS
AND TRADEMARKS:

(Insert appropriate identification of appli-
cent in accordance with form 4.1, 4.5 or 4.6.)

For the body of an application for a trade-
mark registration (18), yse form 4.1, 4.5 or
4.6, whichever is appropriate, changing the
word “Principal” to “Supplemental,” and
adding a finsl paragraph to the application
as follows:

“The mark sought to be registered has
been in lawful use in ————— (Type of

Class No.

commerce) commerce in connection with

the goods for the year preceding the date of
filing of this application.” (19)

(Insert appropriate verification or declara-
tion from form 4.1, 4.1a,450r46.) -~ .

- REPRESENTATION
(See form 4.2 and Note ('l) under form 4.1.)

-

NOTES
(18) For the body of service mark, collec-

RULES AND REGULATIONS

. merce) commerce on each of the following

tive mark or certification mark applications -

on the Supplemental Register, use form 4.7,
4.8 or 4.9, whichever is applicable, with the
change and addition indicated in this form.

(19) If the mark hes not been in use for
the year next preceding the filing date, and
registration in the United Stetes is requifed
as a basis for obtaining foreign protection of
the mark, substitute the following state-
ment for the last sentence: The mark
sought to be registered is now in use in
————— (Type of commerce) commerce
and domesj;ic registration is required 2s &
basis for foreign protection of the mark.

In this instance applicant will be required
to make a showing that U.S. registration is
required as 8 basis for foreign protection of
the mark,

11. By revising Section 4.13 to read as Iol-

Secﬁon 413 Appnmtion for renewsl.
Mark -

Reg. No.
Class No..

TO THE COMMISSIONER OF.PATENTS

AND TRADEMARKS:

(Insert appropriste identification of appl-
. cant for renewal in accordance with form
4.1,4.5 or 4.6.X1)
" The above identified applicant for renewal
requests that the above identified registra-
tion, granted t¢ ——————— (Name
of orlginal registrant) on
(Date of Issuance); which applicant for re-
newal now owns, as shown by records in the
Patent and Trademark Office, be renewed
in accordance with the provisions of section
9 of the act of July 5, 1946.

The anark shown in said registration is
still in use in (2) ———— (Type of com-

(Identify the mark)

-

goods (3) recited In the registration:
—————, (List the-goods or serv-
ices or insert the words “all the goods™ or
“gll the services"), the attached specimen
(or facsimile) showing the mark as currently

used. (4)
—-———} i
.

(5)

State of

(Name of renewal applicant or of person au-
thorized to sign for a juristic renewal appll-
cant) states that to the best of his/her
knowledge and bellef the facts set forth In
this application are true.

County of

(Signature of renewal applicant; If renewal
applicant is a corporation or other juristic
organization, give the official title of the
person who signs for renewal applicant)

(JURAT) (Use Jurat from form 4.1.)
REPRESENRTATION

(See form 4.2 and Note (6) below.)
NOTES

(1) Applicant for renewal must be the pre-
sent owner of the registration.

(2) Type of commerce should be specified
as “interstate,” “foreign,” “territorial,” or
other type of commerce which may lawfully
be regulated by Congress. Forelgn regis-
trants must speclfy commerce which Con-
gress may regulate, using wording such as
commerce with the United States or com-
merce between the United States and a for-
eign country.

(3) If a service mark registration, state “in
connection with each of the following serv-
ices e '".

(4) If the mark {s not in use In commerce
at the time of filing the application for re-
newal, but there is no intention to abandon
the mark, facts must be recited to show that
the nonuse is due to special circumstances.
A specimen (or facsimile) {llustrating use, or
{facts as to nonuse, must be submitted for
each class sought to be renewed.

(5) The required fee for renewal sought
prior to expiration is $25.00 for each class;
and for delayed rencwal filed within three
months after expiration, an additional $5.00
for each class. If renewal is sought for Jess
than the total number of classes In the reg-
istration, the classes for which renewal is
sought should be specified.

(6) It applicant for renewsal {s not domi-
clled in the United States, a domestic repre-
sentative must be designated. See form 4.4.
If a designation fs not submitted with this

. form, a prior unrevoked designation will

meet the requirement if such is already In
the registration file.
12. By revising Section 4.14 to read as {ol-

lows:
Section 414 Affidavit for publication
under section 12(c).

Mark
(Identify the mark)
* Reg. No. -
Date of Issue
To:
(Name of original registrant)
State of —————————u
} .
County of

-
.

o e

55399

(Name of registrant or of person authorized
to sign for a juristic registrant) states that
1) —————————— (Name of registrant)
owns the above {dentified registration, as
shown by records in the Patent and Trade-
mark Office; that sald registration is now in
force; that the mark shown therein is in use
in (2) ———— (Type of commerce) com-
merce on each of the following goods stated
in the registration:

(List the goods or

insert the words “all the goods”) and that
the benefits of the act of July 5, 1946, are
he;tby claimed for sald registration.

(3)

(Signature; {f a corporation or other juristic
organization, give the official title of the
person who signs.)

(JURAT) (Use jurat from form 4.1.)
REPRESENTATION
(See form 4.2 and Note (4) below.)

-

XOTES

(1) The present owner of the registration
must file the af{idavit as registrant.

(2) Type of commerce should be specified
as “interstate,” “territorial,” “foreign,” or
other type of commerce which may lawfolly
be regulated by Congress. Forelgn regis-
trants must specify commerce which Con-
gress may regulate, using wording such as
commerce with the United States or com-
merce between the United States and a for-
elgn country.

(3) The required fee of $10.00 must be sub-
mitted.

(4) If registrant is not domiciled in the
United States, a domestic representative
must be designated. See form 4.4, If a desig-
nation i{s not submitted with this form, a
prior unrevoked designation will meet the
requirement {f such is already in the regis-
tration file.

13. By revising Section 4.15 to read as fol-
lows:

Section 4.15 Affldavit required by section
8.

Mark
(Identify the mark)
Reg. No." -
Class No..
‘State of —————on—
} .
County of —eeer———————

(Name of registrant or of person authorized
to sign for a juristic registrant) states that
(1) ~—~—————— (Name of registrant)
owns the ahove {dentified registration issued
—_—e———— (Date) (2), as showm by
records in the Patent and Trademark
Olflice; and that the mark shown therein is
still in use (3) as evidenced by )

(5)

(Slignature; if a corporation or other juristic
organization, give the official title of the
person who sigps.)

(JURAT) (Use jurat from form 4.1.)
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7 REPRESENTATION -~
(See form 4.2 and Note (6),bplow.) -

NOTES

The affidavit of which this form is an il-
lustration must be filed within the sixth
year after the date of registration under the
act of 1946 or after the date of publication
under section 12(c) of said act. .

(1) The present owner of the registration
must file the affidavit as registrant.

(2) If the registration issued under a prior
act and has been published under section
12(c), add: “and published under section
12(c) on —————  —— (Date)”.

(3) If the mark is not in use at the time of
filing the affidavit, but there is no intention
to abandon the mark, facts must be recited
to show that the nonuse is due to special cir-
cumstances.

(45 Insert “the specimen included showing’
the mark as currently used,” or recite facts
as to sales or advertising which will show
that the mark is in current use. Specimen il-
lustrating use, or facts as to uise or nonuse,

"are required for each class for which action

is sought. -

(5) The required fee of $10. 00 must be sub-
mitted for each class for which action is -
sought, and if action is sought for less than
the total number of classes in the registra-
tion, the classes for which action is sought
should be specified.

(6) If registrant is not domiciled in the
United States, a domestic representdtive

- must be designated. See form 4.4. If a desig-

nation in not submitted with this form, a
prior unrevoked designation will meet the
requirement if such is already in the regis-
tration file.

14. By revising Section 4.16 to read as fol-
lows: .

Section 4.16 Affidavit under section 15.
Mark ‘
(Identify the mark)
Reg. No.
Class No.
Stateof ——
County of ————

(Name of registrant or of person authorized
to sign for a juristic registrant) states that
1) ———————— (Name of registrant)
owns the above identified registration issued
——— (Date) (2), as shown by
records in the Patent and Trademark
Office; that the mark shown therein has-
been in continuous use in (3) ———m—
(Type of commerce) commerce for five con-
secutive years from (4) —m—F8 ——
(Date) to the present, on each of the follow-
ing goods (5) stated in the registration:

N /
RULES "AND REGULATIONS

(Siénature, if a corporation or other juristic
organjzation, give the official title of the
person who signs.)* .

(JURAT) (Use jurat from form 4.1.)

R,mrsmmnox

+ (See form 4.2.)
NOTES

(1) The present owner of the registration
must file the affidavit as registrant.

(2) If the registration issued under a prior
act and has been published under section
12(c), add: “and published under section
12(¢c) en —————————(Date).”

(3) Type of commerce must be specified as
“interstate,” “territorial,” *“foreign,” or such

“ other commerce as may lawfully be regulat-

ed by Congress. Foreign registrants must
specify commerce which Congress may reg-
ulate, using wording such as commerce with
the United States or commerce between the
United States and a foreign country.

(4) The date should be the beginning of a
five year period of continuous use, all of
which five year period falls after the date of
registration under the act of 1946 or after
the-date of publication under section 12(c).
A date which would produce a period of con-

tinuous use which is longer than five years-

may be stated provided the period indicated
includes five years of continuous use after
registration under the act of 1946 or publi-
cation under section 12(c)

(5) If a service mark registration, state:
“in connection with each of the following
services.”

15. By adding a new Section 4.16 (Com-
bined 8 & 15) to read as follows:

Section 4.16 (Combined 8 & 15) Combined
affidavit under Sections 8 and 15.

Mark -
(Identify the mark)
Reg. No.
Class No..
State of ———m-———
County of ——mF—

(Name of registrant or of person authorized
to sign for a juristic registrant) states that
(1) ——————— (Name of registrant)
owns the above identified registration issued
————————— (Date) (2), as shown by
records in the Patent and Trademark
Office; that the mark shown therein has
been in continuous use in (3) —— —
(Type of commerce) commerce for five con-
secutive years from the date of the registra-
tion or the date of publication under section
12(c) (4) to the present, on each of the fol-
lowing goods (5) stated in the registration:

(List the goods or services or insert the
words ““all the goods” or “all the services”);
that such mark is still in use in (3)
——— (Type of commerce) commerce;
that there has been no final decision ad-
verse to registrant’s claim of ownership of
such mark for such goods or services, or to _
registrant’s right to register the same or to
keep the same on the register, and that
there is no proceeding involving said rights
pending and not disposed of either in the
Patent and Trademark Office or in the
courts.

(List the goods or services or insert’ the
words “all the goods” or “all the services”);
that such mark is still in use in* (3)
————— (Type of commerce) commerce;
that such mark is still in use as evidenced by
) — ; that there has been no final
decision adverse to registrant’s claim of
ownership of such mark for such goods or
services, or to registrant’s right to register
the same or.to keep the same on the regis-
ter, and that there is no proceeding involv-
ing said rights pending and not disposed of
either in the Patent and Trademark Office
or .izI)l the courts.
(

(Signature; if & corporation or other jurlstio
organization, give the official title of the
person who signs.)

(JURAT) (Use jurat {rom form 4.1.)

REPRESENTATION
(See form 4.2 and note (8) below.)

- N NOTES

This ¢combined form should not be used
with the section 8 portion of the affidavit is
based on nonuse.

(1) The present owner of the registration
must file the affidavit as registrant.

(2) If the registration issued under a prior
act and has been published under section
12(¢), add: “and published under section
12(c) on (Date).”

(3) Type of commerce must be specificd as
“interstate,” “territorial,” “foreign,” or such
other commerce as may lawfully be regulat-
ed by Congress. Forelgn registrants must
specify commerce which Congress may regu-
late, using wording such as commerce with
the United States or commerce between the
United States and a foreign country.

(4) This form is only appropriate when
the five year period of continuous use which
is required for section 15 is also the first five
years after registration or after publicat